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Gender Inequality and Discrimination: The Case of Iranian Women

Mohammad Hossein Nayyeri

Introduction

Iran’s legal system changed dramatically when the Pahlavi regime (1920-1979) was overthrown.
In many respects, it was a point of “no-return” for women’s rights. During the reign of Reza
Pahlavi—the Shah, or monarch of Iran—and the subsequent rule of his son Mohammad Reza
Pahlavi, women’s rights reached new heights and many legal barriers obstructing women’s rights
were dismantled. For instance, in 1963, despite the strong objections of religious clerics such as
Avyatollah Khomeini?, the prohibition on the women’s vote was removed and women obtained
the right to run for Parliament. Then, arguably the greatest stride towards equality for women by
that point in time came with the enactment of the Family Protection Act in 1967, which gave
Iranian women the power to seek a divorce, deny their husband a second wife and win custody of
their children in case of divorce. The Act also increased the minimum age of marriage for girls
from thirteen to fifteen years old. In addition, Islamic Shari’a and its discriminatory rules against
women did not determine criminal law and procedure. However, these advances did not secure
the true emancipation of women and lasting gender equality. Rather, this was part of a long term
process during the Shah’s reign which was slowed, in some respects regressed and in other ways

reversed entirely, after the Islamist regime took power.

After the 1979 Revolution, some achievements, including several laws favoring women’s rights,
were simply overturned by hardliner clerics in power. A new Constitution was adopted which
established Islam as the basis for the legal system. The new Constitution paid special attention to
women, allegedly because of “the greater oppression that they suffered under the old regime”,
However, the Constitution viewed women through the lens of Islamic ideology—upon closer
scrutiny, it is clear that these Constitutional provisions do not recognize women as individuals

but rather as “family” and “women as mothers and wives”. The language of Article 21 of the

! He argued that “granting the vote to women was a violation of Islamic principles, and an attempt to corrupt our
chaste women.” <http://www.nybooks.com/articles/archives/1985/jan/17/how-khomeini-made-it/?pagination=false>
accessed 20 Sept 2012.



Constitution (Women’s Rights) reflects the deep roots of patriarchy which views women as

human beings with undeveloped personalities who only fit traditional roles in a family:

“The government must ensure the rights of women in all respects, in conformity with

Islamic criteria, and accomplish the following goals:

1) Create a favorable environment for the development of awoman's personality and the

restoration of her rights, both the material and intellectual;

2) The protection of mothers, particularly during pregnancy and child-rearing, and the

protection of children without guardians;
3) Establishing competent courts to protect and preserve the family;

4) The provision of special insurance for widows, senior women, and women without

support;

5) Granting the guardianship of children to worthy mothers, in order to protect the

interests of the children, in the absence of a legal guardian.”

In addition, the section of the constitution that guaranteed equality has omitted gender equality
and provided equality to women only if Islamic law is observed. According to Article 20 of the
Constitution of the IRI, all members of the nation, both men and women, shall receive equal
protection under the legal system and shall enjoy all human, political, economic, social and
cultural rights, but with a fundamental condition at the end which changes everything: “...in
conformity with Islamic criteria”. This condition has had a significant impact on the legal
framework of the IRI, and as will be discussed in this commentary, has increased gender

inequality and injustice.

This is while equal rights and equality before the law, without any exception, are among the
basic principles articulated in different international instruments on human rights. For example,
Article 2 of the Universal Declaration of Human Rights (UDHR) and Article 2 of the
International Covenant on Civil and Political Rights (ICCPR) protect every person’s human
rights “without distinction of sex.” The IRI’s national laws fail to uphold these principles and

instead apply an unequal and discriminatory system on the basis of gender.



In order to promote women’s rights in Iran and protect women from all forms of violence,
discrimination and injustice, it is crucial first to trace the cultural, social and legal roots of these
unjust practices. This commentary reviews the status of women’s rights in the IRI’s legal system,;
and, specifically, focuses on the disadvantages and injustice experienced by women solely
because of their gender. Chapter One of this commentary addresses cases of gender inequality in
the criminal laws of the IRI such as, inter alia, the lower age of criminal responsibility for girls
and the lower value of blood money for women. Chapter Two analyzes the IRI’s family law
which deals with marriage and the violation of human rights of women as wives and mothers.
Chapter Three discusses women’s inheritance and ownership and Chapter Four addresses
women’s employment and right to work (Chapter Four). Finally, Chapter Five examines whether
the status of women’s rights in Iran constitutes a violation of international human rights law and

reviews obligations of the IRI under international human rights instruments.

1. Criminal Law

One of the most central human rights principles is that all persons are equal before the law and
entitled to the same legal protections. The International Covenant on Civil and Political Rights
(ICCPR) stipulates that “all persons shall be equal before the courts and tribunals” (Article 14)
and that “all persons are equal before the law and are entitled without any discrimination to the
equal protection of the law” (Article 26). Under classical Islamic law, as under other pre-modern
legal systems, the principle of legal equality of persons is not recognized. The Islamic Penal
Code, which was enacted by the Iranian government soon after the 1979 Revolution, clearly
follows the classical Islamic law doctrine and violates the principle of legal equality by
provisions that discriminate, inter alia, on the basis of gender.? Under the IRI’s criminal law,
men and women are treated differently with regard to the age of criminal responsibility, diya

(blood money) and gisas (retaliation), evidence, etc.

2 Rudolph Peters, Crime and Punishment in Islamic Law: Theory and Practice from the Sixteenth to the Twenty-first
Century (Cambridge University Press 2005), 177.



1.1. Age of criminal responsibility

According to Islamic sources, the criterion for criminal responsibility is when an individual
reaches the age of maturity which, according to the Shiite school of Islam practiced by the IR,
is 9 lunar years (8 years and 9 months) for girls and 15 lunar years (14 years and 7 months) for
boys. For years, lawyers have argued that the recognition of criminal responsibility for a girl of 8
years and 9 months old and a boy of 14 years and 7 months old conflicts with the modern needs

of society and violates international standards including the Convention on the Rights of Child.

Article 147 of Iran’s new Penal Code, which was approved in January 2012, stipulates the age of
maturity as 9 lunar years for girls and 15 lunar years for boys. Despite this stipulation in the
Penal Code, some Iranian Shi’a clerics consider the age of maturity for girls to be higher.
Avyatollah Yousef Sanei, for example, set the age of maturity for girls at 13 years old and not 9
years old. But the Penal Code has followed the fatwa by the majority of conservative clerics who
deem 9 years to be the age of maturity for girls. Therefore, the age of maturity under
Islamic Shari’a is stipulated as the criterion for criminal responsibility and fatwas (i.e. religious
opinions) which offer older ages of maturity are dismissed.® So in fact, the hope that, with time,

the minimum age of criminal responsibility in the IRI will be changed has yet to be realized.

If the different ages of criminal responsibility for boys and girls are combined with different
categories of crimes (i.e. hudud*, gisas® and a zira®) under the new Penal Code, we arrive at a

range of possibilities with different rulings.” These changes demonstrate that there have been

® To see the fatwas in this regard go to <http://marjaeyat.com/fa/pages/?cid=116> accessed 30 March 2012.

* Crimes punishable by hudud (i.e. the limits, or the limits prescribed by God; singular: hadd) are those with fixed
and severe punishments in Islamic sources, such as illicit (out of marriage) sex (zina), sodomy and homosexual acts
between men (livat), homosexual acts between women (mosahaga), procuring (gavvadi), etc.

® Crimes punishable by gisas (retaliation) are a category of crimes under Islamic criminal law, in which, homicide
and bodily harm are punishable by the same harm (i.e. the death penalty for murder and inflicting the same injury
for bodily harm).

® Crimes punishable by 7a zir are less serious crimes for which punishments are not fixed and instead are left to the
discretion of a Shari’a judge. In principle, all forbidden or sinful acts that do not constitute hadd offences, homicide
or bodily harm, are punishable under this category. The Islamic judges may, at their discretion, impose punishments
on those who have committed such acts. However, most of the ¢a ’zir crimes are dealt with in the Penal Code and the
judge applies the punishments stipulated in the Code. (Nayyeri, Mohammad Hossein, New Islamic Penal Code of
the Islamic Republic of Iran: An Overview, Human Rights in Iran Unit, University of Essex, 31 March 2012, 9,
<http://www.essex.ac.uk/hri/documents/HRIU_Research_Paper-IRI_Criminal_Code-Overview.pdf> accessed 29
August 2012)

" For an overview of the eight possible scenarios with varied outcomes for the punishment of juvenile offenders see,
e.g.: Nayyeri, M H, ‘Criminal Responsibility of Children in the Islamic Republic of Iran's New Penal Code’, Iran
Human Rights Documentation Center (IHRDC);



some desirable changes in respect to ta’zir punishments. As a result, if children
commit ta zir crimes before turning 18 years old, whether they are boys or girls, and whether
they have reached the age of maturity or not, they shall be sentenced merely to correctional
measures. So, there is no possibility for the application of adult za zir punishments to children
and juveniles. In comparison with the old Code, in which reaching the age of maturity resulted in

full criminal responsibility, these changes may be regarded as positive, especially for girls.?

However, in the case of the commission of crimes punishable by hudud and gisas, children may
still be sentenced to such punishments. In fact, in respect to hudud and gisas, the Code still relies
on the age of maturity under Islamic Shari’a. Therefore, if a boy—after reaching the age of 15
lunar years (14 years and 7 months)—and a girl—after reaching the age of 9 years (8 years and 9
months)—commits crimes punishable by hudud and qgisas, instead of correctional measures as

for ta zir offences, they may be subject to hudud and gisas rules and will be treated as adults.

So, the assertion made by IRI authorities that the new Penal Code ensures gender equality®, is not
true in respect to hudud and gisas. Therefore, it must be stressed that the application of hudud
and gisas punishments on people under 18 years old has not been abolished, and, contrary to

some assertions, the new Code, like the old one, clearly discriminates between boys and girls.

1.2. Diya (Blood money)

According to the available scholarship, amongst the different laws of Islamic countries, the
Iranian Penal Code is the only one that still specifies that a woman’s diya (blood money) is not

equal to the blood money of a man.' In fact, the blood money for a Muslim man is the standard

<http://www.iranhrdc.org/files.php?force&file=pdf_en/LegalCom/juvenile_executions MHN_282791825.pdf>
accessed 25 March 2012.

® Ibid.

% The Spokesperson of the Judicial and Legal Commission of Parliament declared: “the age of criminal
responsibility in the old Penal Code was 9 and 15 lunar years which was different between girls and boys and the
age of maturity under Shari’a was the criterion. But, in the new Code, we defined the age of criminal responsibility
in a way that girls and boys under 18 years old are considered as children and juvenile and the punishments of adults
are not applied on them anymore.”, ibid.

1% Rudolph Peters, Crime and Punishment in Islamic Law: Theory and Practice from the Sixteenth to the Twenty-
first Century (Cambridge University Press 2005) 162.



against which the values of all other categories of persons are measured, both for life and for
injuries. According to traditional Shari’a, the standard blood money is 100 camels or 200 cows
or 1,000 sheep, which was given a monetary value of 675,000,000 IRI Rials [around $34,000 US
Dollars in the same period, when the average annual wage in Iran was approximately $4,400 US
Dollars™] for the Iranian year 1390 (2011-12)? by the Head of the Judiciary.™® Article 544 of the
new Penal Code (similar to Article 300 of the old Code) provides that:

“The diya (blood money) for murdering a woman is half that of a man”.

In addition, according to Islamic Shari’a, retaliation for homicide or bodily harm is only allowed
if the victim’s blood money (diya) is the same as or higher than the offender’s. If the value of the
blood money of the offender is higher than that of the victim, the victim or his/her next of kin
would have to pay the difference to the perpetrator for retaliation. Thus, if a woman is killed by a
man, the murderer may be sentenced to death if the woman’s next of kin demand it, but they
must pay one half of the blood money of a man to the offender’®, since the blood money of a

woman is half that of a man. Article 379 of the new Penal Code provides:

“When a Muslim woman is murdered, the right to gisas (retaliation) is created; however,
if the murderer is a Muslim man, prior to gisas, the heir(s) of the victim [vali-e-dam]

’

should pay the murderer half of the diya (blood money) of a man...".

Interestingly, although the new Penal Code insists on this unequal treatment, it has prescribed a
new solution to alleviate the inequality of diya between men and women. The note to Article 545

provides that:

“In all cases of homicide where the victim is not a man, the difference between the diya

and the diya of a man shall be paid from the Fund for Compensation of Bodily Harms.”’

The Fund for Compensation of Bodily Harms was established to exclusively compensate bodily
harms caused by car accidents when the perpetrator escaped or was not identified or when the

1 Source:<http://ilna.ir/newsText.aspx?1D=220046> accessed 30 March 2012.

12 Source:<http://rc.majlis.ir/fa/law/show/798088> accessed 24 March 2012.

3 According to Article 543 of the new Penal Code the Head of the Judiciary is supposed to announce the annual
monetary value of diya at the beginning of every year.

1 «Article 379- When a Muslim woman is murdered, the right to gisas (retaliation) is created; however, if the
murderer is a Muslim man, prior to gisas, the heir(s) of the victim [vali-e-dam] should pay the murderer half of the
diya (blood money) of a man...”.



vehicle was not insured. In fact, the IRI, while still insisting on this inequality, has found an
unusual solution to the problem. This is one of the rare occasions that Parliament has taken a step
forward from the original Bill provided by the Judiciary. However, this should not be viewed as
a significant step towards equality for women: in the case of bodily injury that does not cause
death, the diya for men and women is still only equal until it reaches to one-third of the full diya.
That is, the one-third mark acts as a kind of trigger: once the diya of the injuries of a woman is
higher than one-third of the full diya, it will be decreased to half that of a man’s diya for the

same injuries.

Article 554- “The diya of [harm to] limbs and bodily abilities, up to one third of the full
diya, is the same for man and woman; however if it reaches, or exceeds, one third of the
full diya, the diya of woman shall be decreased to half.”

For example, if someone causes a man to go blind in both eyes, the man would be given full
diya, while a woman, if incurring the same injury, would only be given half of the full diya of a
man, and this is not payable from the Fund for Compensation of Bodily Harms. Therefore
assertions about the equality of men and women under the new Islamic Penal Code have much to

be desired.

According to Shi’a jurisprudence as reflected in the Penal Code, a father, and any male paternal
ascendant (e.g. father’s father), cannot be put to death for killing his child (or descendant). This
rule does not apply to the mother and the ascendant (e.g. mother’s mother) and has its roots in
patriarchal systems where fathers hold authority over women, children and property. According
to Article 299 of the new Penal Code

“Qisas shall be delivered only if the perpetrator is not the father, or a paternal

’

grandfather, of the victim ..."”".

Cases in which fathers kill their own children are usually cases of honor killing. For example, in
2009, a father killed his 16 year old daughter in Tehran. He told the police that he had been
suspicious of his daughter’s behavior for some time. According to him, his daughter left the
house in the early morning to meet a friend and when she came back around 9 p.m. he shot her

twice and killed her. According to the police, the family seemed happy and some family



members even thanked the father for killing her.'® In such cases, the gisas punishment cannot be
delivered against the father and he may only be sentenced to between three to ten years of

imprisonment, at the discretion of the judge.

1.3. Different punishments

Under the IRI’s criminal law, some crimes and their elements are based on gender discrimination
and some punishments differ between the genders. In some exceptional cases, the law gives a
lesser punishment to women as compared to men for the same crime, such as the crime of
homosexuality for which men get the death penalty, while women receive 100 lashes.*® However
in most other cases the law, as written and as applied, imposes harsher punishments on women.
One example of a punishment which is applied with more frequency and severity to women is
stoning to death for the crime of adultery. Under the Shari’a law, sexual intercourse is only
permitted within a marriage and sex out of marriage is considered to be a hadd crime. The crime
of zina has been defined as sexual intercourse between a man and a woman who are not married
to each other. To prove this offense, very strict standards of evidence are required, including the
testimony of four eyewitnesses or the making of a confession four times.

Persons who have committed zina can be punished with the hadd penalties of either 100 lashes
or death by stoning, depending on their legal status. For a specific group of married people,

called mohsan (man) and mohsaneh (woman), the hadd punishment for zina is stoning to death:

(@) A ‘mohsan’ man is a man who is married to a permanent wife and has had sexual
intercourse with her whilst he has been sane and can have sexual intercourse with her

whenever he so wishes.

(b) A ‘mosaneh’ woman is a woman who is married to her permanent husband and the

husband has had sexual intercourse with her whilst she was sane and she is able to have

. . 17
sexual intercourse with her husband.”

15 Source: <http://iranhr.net/spip.php?article970> accessed 30 March 2012.

16 See Article 237 of the new Penal Code and Article 129 of the former Penal Code.
17 Article 83 of the old Penal Code.
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Although the punishment of stoning applies to men as well, it is applied in greater proportion to
women. For example, in 1998 (a year with high recorded rates of punishment by stoning) five of
the seven people reportedly sentenced to death by stoning were women.™® In fact, women are
more readily accused and convicted of adultery, while men are rarely punished for adultery
because they can easily claim that they engaged in those relations in the bounds of a temporary
married.’® Claiming a temporary marriage permits sexual relations outside of formal marriage.
Men can more easily claim a temporary marriage because under Iranian laws they may have
multiple wives, allowing them to have both a permanent wife and be temporarily married at the
same time. On the other hand, women cannot have multiple spouses under Iran’s laws, thus
making stoning more likely for women than men since they cannot evade punishment for

adultery by claiming that the relations occurred in a lawful temporary marriage.?

Moreover, men have an incontestable right to divorce, whereas women have only a limited right
to divorce their husbands and a resulting freedom to marry another man. Due to cultural,
economic and societal factors, many women are not permitted to exercise any personal choice
over the man they marry and many are married at a young age. Poverty, drug addiction and
domestic violence also play a part in making women more likely than men to engage in actions
that can be deemed as adultery under Iranian laws and therefore render women more vulnerable
to the ultimate punishment of stoning as compared to men. As demonstrated in some
documented cases of stoning, married women are sometimes forced into prostitution by their
husband to feed their drug habits.”* Or sometimes they are forced into selling their bodies as a
result of an abusive relationship.? If arrested, they are at risk of being charged with adultery and,

if convicted, they could be sentenced to execution by stoning.?

18 Amnesty International, Amnesty International Report 1998 - Iran, 1 January 1998, available at:
<http://www.unhcr.org/refworld/docid/3ae6aa070.html>, accessed 22 Sept 2012
19 Temporary marriages are marriages for a specific period of time (usually a short period), where a man and woman
may lawfully have sexual relations but the wife is not entitled to support from the husband and cannot inherit from
him.
? Javaherian, Maryam, Women’s Human Rights in Iran: What can the International Human Rights System Do?, 40
Santa Clara Law Review (2000), 840-41.
21 See Amnesty International, Iran: End executions by stoning, 2008, 10, available at:
2<2http://www.unhcr.org/refworld/docid/478dbce72.htmI>, accessed 24 August 2012,

Ibid.
% Ibid, 7.
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In addition, although the details of execution by stoning are omitted in the new Penal Code,
Islamic sources are specific about the procedure by which execution by stoning should be
implemented, right down to the size of the stones that should be used.?* According to this
guidance, men shall be buried up to their waists and women up to their chest for the purpose of
execution by stoning. The fact that men are only restrained up to their waists gives them a greater
opportunity for escape than women subjected to the same punishment, since it is mandated that
the latter be buried more deeply. The ability to escape the stoning pit is significant: in cases
where an individual is convicted on the basis of their own confession, their life can be spared if

they manage to escape from the pit during the execution.

1.4. Honor killing and a husband’s right to kill his wife in flagrante

Honor killing is an act of murder carried out by a husband, father, brother, or other relatives, to
punish a family member perceived to have brought dishonor upon an entire family. The
behavior—or the suspicion of such behavior—that is usually perceived as bringing dishonor
upon a family include engaging in an extramarital relationship, electing to marry according to
personal choice and refusing an arranged marriage, being a victim of rape, homosexual acts, or
even dressing in an inappropriate manner in the eyes of the family. By virtue of culture and other
factors, women and girls are the primary victims of honor killings. Honor killings are committed

globally but the practice occurs with the most frequency in the Middle East and South Asia.

Due to the clandestine nature of such practices, a lack of government reporting and other factors,
there are no precise statistics about the rate of honor killings in Iran. However some official
figures are occasionally revealed in the news. For instance, according to a Police Commander, 50
honor killings were committed in the first seven months of the Persian calendar year of 1387.%
Additionally, in provinces such as Khuzestan, Kordestan, Azerbaijan, Fars, Lorestan, Eilam, and

Kermanshah, which are home to rural tribal communities that more frequently engage in the

2 Stones shall not be so large as to kill the convict at once nor shall they be so small that they cannot be considered
to be stones (Article 104 of the old Penal Code).

% The Persian calendar year of 1387 began on March 20, 2008. Etemad Daily, 29 Nov 2008, <
http://www.etemaad.ir/Released/87-09-09/97.htm#124602>.

12



practice, the rates of honor killing are higher than in the rest of Iran.”® According to Abbas Jafari-
Dolatabadi, the then Chief of the Judiciary of Khuzestan, “honor killings are a serious problem in
this province and this is an accepted practice in this area. The offenders, therefore, escape from
prosecution and the victim’s families often do not pledge—or pursue—the complaint against the
offender”.?’ In just Ahvaz, the capital of the province of Khuzestan, fifteen women were killed in
the Persian calendar year of 1388 (2008/2009) in alleged honor killings.?®

This inhuman practice is primarily caused by different cultural and social factors—and while
Iranian laws fall short of calling for the outright implementation of honor killing, they are
nonetheless remiss in not prescribing a harsh punishment for the practice. Additionally, in one
specific case honor Killings are even condoned by the Penal Code. Article 630 of the previous
Penal Code expressly allowed a husband to kill his wife and her lover, if he caught them in
flagrante, (“in blazing offense” in Latin; legal term that indicates a criminal has been caught in
the act of committing an offense). However if he knows that his wife acted under coercion, he
may only kill her rapist (Article 630).° While in the new Penal Code Article 630 is unchanged, a
paragraph has been added to Article 300 which again stresses the exemption of husband from
gisas (retaliation) in cases where he kills his wife and her lover in flagrante. In fact, not only has
Article 630 not been repealed, the IR has solidified its approval of this practice.

Moreover, as already discussed, a father cannot be sentenced to gisas (retaliation) for killing his
child, rather he can only be sentenced to three to ten years’ imprisonment. This gives fathers
legal immunity if they kill their children and opens the door to more honor killings without any
effective and deterrent punishment. In addition, when another family member, such as the
victim’s brother, kills a girl or woman in the family, the Islamic Shari’a gives the victims’ next
of kin (awliya-al-dam) the right to determine whether the condemned should be sentenced to
death or be forgiven. In cases where the victim’s family committed the murder, they rarely even
lodge a complaint, and if they do so, they will more likely forgive the offender which leaves no

option but for the judge to sentence the offender to only three to ten years’ imprisonment.

%6 Bakhtiyarnejad, Parvin, Silent Disaster: Honor Killings, p 15 <http://www.feministschool.com/IMG/pdf/_-_.pdf>
" Hamshahri Online, 28 July 2009, <http://www.hamshahrionline.ir/details/86451>.

% ISNA, 26 May 2010, <http://old.isna.ir/ISNA/NewsView.aspx?|D=News-1546380&Lang=P>.

2 It must be noted that this rule was not an innovation of the IRI and that a similar article (Article 179 of the
General Penal Code) was part of Iran’s legal system before the 1979 Revolution.

13



When the IRI was questioned about Article 630 of the Penal Code during the periodic reviews of
the UN Human Rights Committee in 2011, the response of the IRI was that the IRI considers
‘honor killings’ as being disagreeable and forbidden and asserted that it was intent upon battling
the practice of honor killing. However the Iranian state cannot allege that it is intent upon
battling the practice of honor killing when legal rules such as Article 630 are still in force, and

provisions like paragraph 4 of Article 300 of the new Penal Code were just added.*

1.5. Testimony of women

According to Islamic Shari’a, the testimony of a man is often given twice the weight of that of a
woman. Further, the testimony of a woman is not accepted at all for certain types of crimes. For
instance, according to the old Penal Code, the hadd punishment for livat (a homosexual act
between men) shall only be proved by the testimony of four men (Article 117) and “the
testimony of women, whether alone or together with men, shall not prove livat” (Article 119).
Similarly, under the old Penal Code, the testimony of women was inadmissible to prove several
other hadd crimes such as gavvadi (pimping) (Article 137) and consumption of intoxicants
(Article 170). This exclusion of women had been criticized by women’s rights lawyers.**

However, under the new Islamic Penal Code, the testimony of women regarding these types of
crimes has been deemed admissible, yet with two conditions: there must be at least one male
witness to the purported crime; and, the old rule, that, every two female witnesses equal one

male witness. Article 198 of the new Penal Code provides:

“The standard of testimony in all crimes is the testimony of two men, except in zina
(illicit sexual intercourse), livat (homosexual act between men), tafkhiz (homosexual act

between men without penetration), and mosahegeh (homosexual act between women)

% Nayyeri, Mohammad Hossein, An Analysis of the Responses Given by the Iranian Delegation to the Human
Rights Committee,
<http://www.iranhrdc.org/files.php?force&file=pdf_en/LegalCom/Analysis_of Response_to List of Issues_Nayye
ri_555232008.pdf> accessed 2 September 2012.

*! For example see Kaar, Mehrangiz, Woman and Gender in the IRI Criminal Law, available at
<www.mehrangizkar.net/archives/000190.php> accessed 27 July 2012.
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which shall be proven by the testimony of four men. Zina may [also] be proven by the
testimony of two men and four women, except in cases where zina is punishable by
execution or stoning in which then the testimony of at least three men and two women is
required. In such cases, if two men and four women give testimony, it is only punishable
by flogging. Bodily injuries, which require diya (blood money), may also be proven by

’

the testimony of one man and two women.’

It might be asserted that exempting women from testifying in some criminal cases is for their
own benefit. Moreover, giving testimony is not a right but a duty and therefore exempting
women from a difficult burden should not be regarded as a violation of human rights. However,
this response, which has been employed as a routine response of supporters of Islamic Shari’a, is
misleading and distractive. Pro-women’s rights activists do not pursue the “right” to equal
testimony, but rather object to the discriminatory nature of the current rules. What makes this a
gender inequality and a concern for women’s rights activists is the underlying thinking,

principally that women are less reliable than men.

The rule concerning the disparate weight of witness testimony between genders has its roots in
one of the most controversial parts of the Islamic Shari’a that views women as inferior to men in
respect to mental abilities. According to this traditional perception, women are not reasonable
beings but rather consumed with emotion and with a tendency for forgetfulness. Therefore, the
view is that their testimonies should not be given full value and should not be accepted in all
cases but only in less important cases and only when accompanied by the testimonies of men.
What must be challenged is this discriminatory view towards women that also deprives women

from taking up some decision making positions such as working as a judge.

1.6. Compulsory hijab

Hijab is a generic term for the proper Islamic dress for women. According to Islamic sources,
women are required to cover their whole bodies with the exception of their face and their hands

from the wrist and their feet from the ankle. They are allowed to uncover their head to a certain
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group of male family members called mahram including their father, grandfather, brother, and of
course their husband. Men are only required to cover their private areas, although social norms

require more.

When Reza Shah Pahlavi came to power in 1926, he aimed to lead Iran towards modernity in the
twentieth century by ushering in industrial, cultural and social changes and progress. Reza Shah
attempted to implement “Western” values, inter alia, by mandating Western-style dress. In 1936,
he specifically deemed veiling to be against the law.3* This measure was opposed by the
religious sectors of the public and resulted in many clashes. After the abdication of Reza Shah in
1942, the compulsory ban on hijab was abandoned in practice. Once Islamists came to power
following the Revolution in 1979, the laws on veiling moved to the other extreme with the
enforcement of compulsory hijab. Although Ayatollah Khomeini, the eventual leader of the
Revolution and later the Islamic Republic, first denied that Islamic hijab would be compulsory, it
eventually became mandatory and the penal Code prescribed a severe punishment (seventy
lashes) for violating Islamic hijab. Flogging was later replaced by more lenient punishments:

including imprisonment and fines.

Article 683- “Those women that appear in the streets and public places without the
Islamic hijab, shall be sentenced from ten days to two months’ imprisonment or fined

from fifty thousand to five hundred thousand Rials.

There is no similar rule for men in the Penal Code and the rule clearly denies women the
freedom to dress as they see fit. Moreover, there are no certain rules and measures for these
restrictions; instead, its implementation has been left to the discretion of law enforcement forces,
which are not limited to official police officers but also include numerous fanatical Basij forces.
These forces seize every opportunity to remind women of the implications of violating the hijab.
For example, during holy periods, such as Moharram and Ramadan, checks on violations of the
hijab increase® and special units stop at busy places or patrol the streets in search of violations.
The interference with a woman’s appearance, including her hair, makeup and clothing, can

sometimes border on the ridiculous. For instance in 2007, the Chief Commander of Police for

¥ Maryam Javaherian, “Women’s Human Rights in Iran: What can the International Human Rights System Do?”,
40 Santa Clara Law Review (2000), 821.
% Ibid 840.
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greater Tehran announced that women were not allowed to wear long boots over their trousers,

and if seen doing so they would be arrested.**

In other areas, the compulsory hijab and Islamic teaching that bans the mixing of the sexes has
resulted in gender segregation in the educational system. Gender segregation was first enforced
in all primary and secondary schools following the 1979 Revolution. However, in universities,
male and female students still attended classes together but sat in separate rows of chairs. In the
1980s, attempts were made to separate male and female students in several universities around
the country. Curtains and room dividers were placed in classrooms but were taken away without

explanation days later.*®

The aim to completely segregate students by gender, however, has not been abandoned since
then. In the most recent phase in 2011, the Science Minister Kamran Daneshjoo started a new
wave of Islamization of Universities and promised to establish more single-sex universities. He
stressed that “women’s colleges will be established in every province, to keep Islamic customs
and limits, and the Islamization of universities will go much further than this.” He added that
students have a right to gender-segregated universities, and establishing such colleges is his

ministry’s top priority.®

Advocates of gender segregation in universities say the mixture of male and female students in
universities "causes moral corruption” and distracts students from their studies. They are also
troubled that more women are attending university than men. For more than a decade girls have
surpassed boys in the national university entrance exams at the undergraduate level. In 2009,
62.7 per cent of students who passed exams and enrolled in undergraduate courses were women
and only 37.3 per cent were men. The IRI has been taking measures to change this disparity,
such as limiting women's admission to certain courses. Iran University of Science and

Technology, for instance, is not admitting women in any but two of its post-graduate courses this

# Keyhan Daily, Dcember 9, 2007, 15.

% Maryam Sinaiee, “Iran may separate sexes at universities”, Jul 1, 2011, available at:
<http://www.thenational.ae/news/world/middle-east/iran-may-separate-sexes-at-universities> accessed Dec4, 2012.
% Source: <http://www.radiozamaneh.com/english/content/minister-answers-call-gender-segregation-universities>
accessed Dec 4, 2012.
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year. Several courses, such as mining engineering or gas industries, have been off the list of

choices for women for many years.®’

In August 2012, news spread that 36 Iranian universities banned women from 77 critical fields of
study including engineering, education, and counseling.*® The news garnered serious concern
among women’s rights activists and led to many campaigns and protests. It also ignited a strong
international response, with even the spokesperson for the US State Department issuing a
statement to announce concerns about the significant regression in educational rights for women
in Iran.®® However, the IRl Assessment Organization (Sazman-e-Sanjesh), the body responsible
for holding the entrance exams of State universities, proclaimed that only 77 “courses” out of a
total of 22,800 courses from all over the country (so a total of roughly % 0.3) had become
exclusive for male students in the current year; and the news about banning women from 77
“fields of study” was a misunderstanding by news agencies. It concluded that these changes
would not affect the rate of admission of female students and the total seats available for male
and female students were unchanged in comparison to the previous year.*® It was also officially
announced that this year 60.24 percent of successful candidates of the entrance exam were
women.** The IRI official reports, nevertheless, were rejected by some rights groups. For
instance, a report submitted to the UN Working Group on Discrimination against Women in Law
and Practice, suggested that women are actually banned from studying in 14 fields of higher

education and severely restricted from admission in 241 additional fields.*?

2. Family Law

Family law covers a significant part of women’s lives and has a critical impact on their rights.

Human rights activists have long recognized women’s vulnerability under Iranian family law and

¥ Ibid.

% For more details see: <http://www.roozonline.com/english/news3/newsitem/article/77-academic-subjects-
announced-not-suitable-for-women.html> accessed Dec 2, 2012.

% Source: <http://www.state.gov/r/pa/prs/ps/2012/08/196783.htm> accessed Dec 2, 2012.

0 Source: <http://ana.ir/detail.aspx?id=53750> accessed Dec 4, 2012.

*1 Source: <http://hamshahrionline.ir/details/184333> accessed Dec 4, 2012.

%2 Justice for Iran, Absence of Women in Iranian Universities, <http:/justiceforiran.org/reports/sahmieh/?lang=en>
accessed Dec 4, 2012.
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urged the reform of the discriminatory laws and unjust treatment of women in Iran. As discussed
in previous sections of this commentary, major changes were introduced in the area of family
law under Mohammad Reza Shah with the passage of the Family Protection Law of 1967
(significantly amended in 1975) which abolished extra-judicial divorce, required judicial
permission for polygamy and only for limited circumstances, and established special Family
Courts. When the 1979 revolution brought an end to the Pahlavi dynasty (1925-79), the Supreme
Judicial Council issued a proclamation directing courts that all un-Islamic legislation was
suspended. The Council was given remit to revise all existing laws to Islamize the legal system,
with Ayatollah Khomeini’s fatwas serving as ‘transitional laws’.** However, according to the
Constitution, the Guardian Council retained the right to revise the laws. Furthermore, special
courts established by the Family Protection Act of 1967 were dissolved after the revolution.**
This chapter analyzes the development of family law in Iran, and examines the unequal position

of women and discriminatory laws regarding marriage and divorce.

2.1. Marriage

Under Islamic Shari’a marriage is not considered as a sacrament but defined as a civil contract
between a man and his wife, patterned by the logic of a contract of sale. The three elements of an
Islamic marriage contract constitute (1) the offer of marriage made by the woman or her
guardian, (2) the acceptance by the man, and (3) mahr (or mahriyeh i.e. the marriage gift) which
is money or a valuable item that the husband pays or pledges to pay the wife. The contract makes
sexual relations between a man and woman lawful, and establishes a set of default rights and
duties for each party, some supported by legal force, others by moral sanction.*> However, before
this commentary turns to a discussion of to the rights and duties of parties to a marriage, issues
including the minimum age for marriage, freedom of marriage and polygamy need to be

discussed.

*% Letter No. 1143/1 dated 14 April 1981 of the Supreme Judicial Council.

* An-Na’im Abdullahi Ahmad, Islamic Family Law in a Changing World: A Global Resource Book, 108.

** MirHosseini Ziba and Zainah Anwar, Decoding the “DNA of Patriarchy” in Muslim family laws, 21 May 2012,
<http://www.opendemocracy.net/5050/ziba-mir-hosseini-zainah-anwar/decoding-%E2%80%9Cdna-of-
patriarchy%E2%80%9D-in-muslim-family-laws> accessed 23 Sept 2012.
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2.1.1. Minimum Age for Marriage

As discussed earlier, after the 1979 Revolution, the Guardian Council was established and, in
addition to revising the new laws passed by the Parliament, the Council began to revise any
existing laws found to be in contradiction with Shari’a law. Thus, for example, Article 1041 of
the Civil Code, which set a minimum age for marriage at 15 years old for girls and 18 years old
for boys,* was amended in 1982 to prohibit marriage prior to the age of puberty under Shari’a,
i.e. 9 lunar years (8 years and 9 months) for girls and 15 lunar years (14 years and 7 months) for
boys. In addition, the amended law gave the right to the natural guardian (vali)*’ to marry at his
own discretion for and on behalf of the child even before the age of puberty. Legalizing marriage
for 8 year and 9 month old girls and removing the absolute minimum age of marriage could
result in an increasing number of the cases of forced marriage, which, could only be considered

as a serious step backwards for women’s rights in Iran. Article 1041 (29/12/1982) read:
“Marriage before the age of puberty is prohibited.

Note- Marriage before puberty by the permission of the natural guardian (vali) is valid

’

subject to taking the child’s best interest into consideration.’

In 2002, a number of legislative initiatives seeking to bring Iranian laws into greater conformity
with human rights standards were either proposed or passed. Several articles of the Civil Code
were among those targeted for revision. Although the conservative Guardian Council opposed
the changes, the Expediency Council, a constitutional body that, inter alia, mediates between the
Parliament and the Guardian Council, made the changes happen. Hence, when the majority-
reformist Parliament passed legislation that increased the age of marriage for girls from 9 to 15
years of age, the Guardian Council rejected the resolution on the grounds that it contravened
Islamic law. However, after the MPs maintained their opinion and refused to accept the decision

of the Guardian Council, the Bill was sent to the Expediency Council and the Council decided to

*® The former Article 1041 adopted in 1928 provided: “Marriage of the female before reaching the age of a full 15
years old and the male before 18 years old is forbidden. In the cases of expediency, with the proposal of the Public
Prosecutor and approval of the court, exemption from the age limit may be granted; however, in any case, the
exemption may not be granted to the female of less than 13 years of age and the male of less than 15.”

*" That is, father or paternal grandfather.
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increase the age of marriage for girls to 13 years of age. It also made the intervention of the court
mandatory for marriages before the minimum age. This was not an ideal outcome, but it was
considered by legal authors as a human rights victory.*® Article 1041 (22/6/2002), which is still

in force, provides:

“Marriage of girls before reaching the age of 13 full solar years and boys before
reaching the age of 15 full solar years is subject to the permission of the Guardian and
on condition of taking the child’s best interest into consideration and approval of the

relevant court.”

The violation of this article has criminal consequences as well. Article 646 of the former Penal
Code provides:

“Marriage before puberty without the permission of the guardian is forbidden. If a man
violates Article 1041 of the Civil Code and marries a girl before she reaches the age of

puberty, he shall be sentenced to six months to two years’ ta zir imprisonment.”

There are not many official statistics published about marriages before the minimum age.
However, on September 2, 2012, the Chief of the Personal Status Registration Office of the
province of Tehran revealed that, in the province of Tehran in the Iranian year 1390 (2010-11),
75 boys and girls younger than 10 years old were married. Also, in the same period, 3,929 boys
and girls between the ages of 10 to 14 years old were married.*® Although there is no detailed
information about the age gap between these child brides and grooms with their married parties,
it is possible that a number of these girls are married to men much older than them. Moreover,
knowing that in some other provinces this practice is more common, it is clear that the total

number of such marriages throughout the country is much higher.

When the Advisor of the Minister of Justice was questioned by a journalist about marriages of
children who are less than ten years of age, she asserted that “marriage is a personal issue and the
State and government may not intervene in it”.% In a similar stance, the IRl General Attorney,

Mohseni Ejei, confirmed that there was no legal prohibition on such marriages. He asserted that

*® Shadi Mokhtari, 477.
* Source: <http://www.farsnews.com/newstext.php?nn=13910327001249> accessed 14 September 2012.
%0 Source: <http://ilna.ir/news/news.cfm?id=858> accessed 19 September 2012.
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“there might be marriages just for the families to become mahram® to each other, but there is no

sexual relation”.%?

This is while, according to an infamous opinion by Ayatollah Khomeini in his figh book Tahrir-
al-Vasileh, which has long been criticized by his opposition and denied or poorly justified by his
supporters, taking sexual pleasures other than sexual intercourse (penetration) with a minor girl

is allowed:

“Anybody who has a wife who is less than nine years of age is not allowed to have sexual
intercourse with her whether she is his permanent or temporary wife; however taking other
forms of sexual pleasures such as touching with lust, hugging, and tafkhiz (rubbing penis

between the buttocks and thighs) are permitted, even if she is a nursing baby.

In the end, it must be noted that, the best interest of children mandates that they never marry
prior to reaching the age of maturity. It goes against the personal freedom of an individual for
someone else to enter them into a marriage before the mental and physical abilities of the former
are developed. Taking sexual pleasure from children, before they develop into an adult, is a clear
instance of child abuse and must be strictly banned. The modern world cannot endorse Bedouin
and tribal traditions that condone such behavior, nor immoral religious opinions that take this
position. Child marriage, as well as the sexual abuse of children under the cover of marriage,
must be ended without any reservation. Therefore, like what existed prior to the 1979
Revolution®, there must be an absolute minimum age for marriage before which no child can

marry, regardless of the permission of their guardians or the court.

> Those are mahram to each other are not required to wear full Islamic hijab in front of each other. For example,
women are free not to cover they head in front of mahram members of their family (e.g. a son-in-law and his
mother-in-law).

2 Source: <http://www.dw.de/dw/article/0,,16248124,00.html> accessed 19 September 2012.

%% Khomeini, Ruh-allah, Tahrir al-Vasileh, Vol 2, 241.

> See no 35.
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2.1.2. Freedom of Marriage

As discussed above, the natural guardian (vali-ye-gahri: father or paternal grandfather) has the
right to marry for and on behalf of his minor daughter, in compulsory marriage. While in other
Islamic schools the natural guardian has the right to marry even for his adult daughter, in Hanafi
and Shi’ite law, only minor girls may be contracted in compulsory marriage, and adult women

may conclude their own marriage contracts.”

However, even adult women are not completely free to marry for the first time at their own
discretion. There is still a restriction which affects their freedom of marriage as long as they are a
“virgin”. It is agreed by all Islamic schools that the marriage of a virgin girl (even after puberty)
requires permission of her vali-ye-qahri (natural guardian). There is no such restriction for boys
and they can marry after they reached the age of puberty without the permission of their natural

guardians.

However, the natural guardian’s authority over the marriage of his virgin daughter is not absolute
and can be challenged if he abuses his right. In such cases, the court may grant permission to the
marriage if the guardian refuses to give his permission without any valid reason. Article 1043 of
Civil Code provides:

“The marriage of a virgin girl, even if they have reached the age of puberty, is dependent
on the permission of her father or her paternal grandfather. However if the father, or the
paternal grandfather, withholds permission without justifiable reason, he loses his right
to grant permission and the girl can seek relief from the Special Civil Court [now
General Court] by giving the full particulars of the man she wants to marry and also the
terms of the marriage and the mahriyeh agreed upon to apply for permission. With the

permission of the court she can refer to a Marriage Registry and register her marriage.”

However, in cases where the natural guardian has no objection, but he is not present to give his

permission, the girl needs to apply to the court for the judicial permission. Article 1044 provides:

*® Encyclopedia Britannica, Shari’a: Family Law,
<http://www.britannica.com/EBchecked/topic/538793/Shariah/68932/Family-law> accessed 17 Sept 2012.
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“If the father, or the paternal grandfather, is not present in the place, and obtaining their

permission is customarily impossible, and the girl is in need of marriage, she can marry.

Note - Registration of such marriage in the Marriage Registry shall be pending on

proving the above mentioned conditions in the Special Civil Court [now General Court].

Another restriction to the right to freedom of marriage is about the religion of spouses.
According to Quran (2:221) Muslim men are free to marry fellow-Muslim women but they are
forbidden to marry women from idolatrous communities unless they embrace Islam. They are,
however, expressly allowed to marry upright women from the ahl-al-kitab, "people of the book",
meaning Jews and Christians, and, according to Shi’a, Zoroastrians, who are followers of the

divine religions with a revealed scripture (5:6).

However, this concession is allowed to Muslim men only. Muslim women are not allowed to
marry adherents of another religion under any circumstances. It is asserted that a Muslim woman
who marries a non-Muslim man, under his influence, will convert from Islam to her husband’s
religion. The Civil Code is not detailed about the issue and only one article deals with this

requirement. Article 1059 of Civil Code stipulates:
“Marriage of a female Muslim with a non—Muslim is not allowed.”

As a result, a non-Muslim man, in order to marry an Iranian Muslim woman, must convert to
Islam. Moreover, this requirement must continue through the whole period of marriage;
otherwise the marriage will be at risk. So, if for example, a Christian woman becomes Muslim

while her husband retains his Christian faith, she is entitled to apply for divorce.

If the above mentioned restrictions could be seen as a religious rule, the restriction of marriage of
Iranian women with foreigner men, even in cases where there is no religious barrier, is
absolutely political. Article 1060 of Civil Code, provides a bizarre rule which violates the

freedom of marriage of Iranian women even further:

“Marriage of an Iranian woman with a foreign national, even in cases where there is no

legal impediment, is dependent upon special permission of the Government.”
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2.1.3. Polygamy

Under Iranian law, while women may contract only one marriage at one time, it is a man’s
religious and legal right to marry more than one woman. One man can enter into up to four
permanent marriages at a time. Although this right is not stipulated in Civil Code, it can be
deduced from several articles. For example, Article 942, although dealing with the issue of

inheritance, expressly refers to the polygamy of men:

“If there are more than one wife, one fourth or eighth part of the assets, which belongs to

the wife, will be divided equally among them.”

There is no limitation on the number of wives stipulated in the law; but according to the Quran
and Islamic rules it is limited to up to four permanent wives at the same time. Verse 4:3 of Quran

is the basic source of this rule:

“... marry those that please you of [other] women, two or three or four. But if you fear
that you will not be able to treat them justly, then [marry only] one... That is nearer to

prevent you from doing injustice.”

In addition to the principles about multiple permanent marriages, Iran, as a Shi’ite State, has a
unique institution: the Mut’a (temporary marriage). Mut’a allows a Muslim man to contract an
unlimited number of temporary marriages, i.e. for a fixed time period, in addition to his
permanent marriages. In fact, in Shi'ite Islam this institution has remained through the centuries
though it has long been forbidden in Sunni Islam. Articles 1075 to 1077 of Civil Code

exclusively deal with temporary marriage.

Until 1968, men could marry up to four permanent wives without any interference of the court or
any other bodies investigating their ability to “treat their wives justly”. Although it did not
prohibit polygamy, the Family Protection Act of 1968 was the first law that tried to restrict
polygamy and made the permission of the court mandatory for additional marriages. According
to Article 14 of this Act:

“When a man, already having a wife, desires to marry another woman, he shall obtain
permission from the court of law. The court shall give the permission only when it has

taken the necessary steps, and, if possible, has made an inquiry from the present wife of
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the man, in order to assure the financial ability and [physical] power of the man for

doing justice [to the wives].”

This article also prescribed six months to two years’ imprisonment for a man who violated this
rule and married another woman without obtaining the required permission from the court.
Moreover, in such cases, the first wife, whose husband re-married without her consent, could
apply for divorce (Article 11(3) of the same law). In other words, the husband marriage to a

second wife without the first wife’s express consent constituted sufficient grounds for divorce.

Seven years later, as a result of the efforts of women'’s rights activists, the Family Protection Act
was revised. The new Act, again, failed to abolish polygamy but imposed more restrictions on
the practice and even prescribed criminal prosecution for the second wife if she was aware of the
first wife but married the man without the first wife’s consent and the court’s permission.
According to Articles 16 and 17 of the new Family Protection Act of 1975, a man was given
permission to marry a second wife only under specific circumstances and after following specific

procedures:

Article 16- “A man, already having a wife, may not marry a second wife unless in the

following situations:

1) First wife’s consent.

2) Inability of first wife in performing marital duties.

3) Non-submission of the first wife to the husband.

4) Affliction of the wife to insanity or other difficulty to cure diseases mentioned in
article 8(5-6).

5) Conviction of the wife according to article 8(8).

6) Addiction of the wife according to article 9(8).

7) Wife’s abandonment of family life.

8) Wife’s infertility.

9) Disappearance of the wife according to article 8(14).”

Article 17- “The applicant must present two copies of the application to the court and
explain his reasons. A copy of the application shall be sent to his wife. The court shall give
the permission only when it has taken the necessary steps, and, if possible, has made an
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inquiry from the present wife of the man, in order to assure the financial ability of the man
and doing justice in the case of article 16(1). It is however the first wife’s right in all cases to

apply for divorce if she wishes.

Any man who already has a wife and marries another woman without obtaining the due
permission from the court, shall be sentenced to six months’ to one year of imprisonment.
The same punishment shall be imposed on the Registry Officer and the new wife if she is

aware of the former marriage of the man...".

However, after the 1979 Revolution when the repeal of anti-Islamic laws was declared, the status
of the Family Protection Law of 1975 became unclear. Although some judges refused to refer to
the Act, it has never been expressly repealed. On the contrary, only small parts of the Act have
been repealed which shows that it is still valid as a whole. On July 31, 1984, the Guardian
Council—without repealing the whole article or the Act—only declared that the punishment of
violation of Article 17 against Shari’a and therefore marrying a further wife without the court

permission was not punishable any more:

“The punishment of parties to the [further] marriage and the Registry Officer...
prescribed in article 17 of the Family Protection Law is against Shari’a.”

During the third periodic review of the situation of human rights in Iran by the UN Human

Rights Committee, the IRI, when questioned about polygamy in Iran, responded:

“By virtue of [a]rticle 16 of the Family Protection Law and article 645 of the Islamic
Penal Code, polygamy is prohibited in the Islamic Republic of Iran, but could take place
under particular conditions, including insanity of the woman, conviction to prison,

infertility. »56

This response is inaccurate and far from the truth. First, Article 645 of the Islamic Penal Code

has nothing to do with polygamy. It deals with and criminalizes marriage and divorce without

*® Replies from the Government of the Islamic Republic of Iran to the list of issues to be taken up in connection with
the consideration of its third periodic report, CCPR/C/IRN/Q/3/Add.1, para 24, 28 July 2011, available at
<http://www.iranhrdc.org/english/human-rights-documents/united-nations-reports/3522-september-2011-reply-of-
the-islamic-republic-of-iran-to-the-un-human-rights-committee%E2%80%99s-list-of-
issues.html#.UGG7HY 1IRXg> accessed 24 September 2012.
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registration. Second, as discussed above, Article 17 of the Family Protection Law of 1975, which
used to criminalize polygamy in specific cases, was declared as against Skari’a by the Guardian
Council in 1984. Therefore Article 16 of the same law was abandoned and has no legal effect
anymore. Since then, polygamy is neither a crime nor prohibited. To the contrary, according to
Civil Code, it is permitted and men do not need to prove “particular conditions” nor obtain the
court permission to remarry (i.e. permanent marriage) up to four times. In addition, there is also
no limitation to the number of temporary marriages at the same time.>’ In the end, it must be said
that polygamy has been one of the most controversial issues in women’s rights debates in Iran

and will be discussed more when examining the new Bill of Family Protection Law (See 2.4).

2.1.4. Rights and duties of both parties to a marriage

As discussed earlier, under Islamic law, marriage is considered to be a civil contract between a
man and his wife. So, similar to other contracts, the marriage contract sets forth certain rights
and duties for both parties. Each one’s duty is the other one’s right and there is a direct link
between rights and duties. These include the woman’s duty to tamkin (sexual submission and
obedience) and the man’s duty to pay mahriyeh and provide nafaga (maintenance). If one party
fails to perform his/her duties s/he may lose his/her rights. For example, Article 1108 of the Civil

Code provides:

“If the wife refuses to fulfill the duties of a wife without a legitimate excuse, she will not

be entitled to nafaga (maintenance).”

In this legal regime of exchanges, the husband is appointed by law as the head of the family and

his wife must obey him. Article 1105 of the Civil Code provides:

“In relations between husband and wife, the position of the head of the family exclusively
belongs to the husband. ”

>" Nayyeri, Mohammad Hossein, An Analysis of the Responses Given by the Iranian Delegation to the Human
Rights Committee, (n 30).
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This specifically mandates male authority over women. And, in general, Islamic family law has
been criticized by pro-women’s rights activists for justifying and institutionalizing a patriarchal

model of the family.

Islamic jurists, on the other hand, have their own reasons and invoke the Quran. The Quranic
verse (4:34) seems to be at the heart of their argument:

“Men are dawwamun [protectors/maintainers/in charge, according to different
interpretations] of women, for what God has favored some over others and for what they
pay for maintenance from their wealth. Righteous women are obedient guarding in the
unseen [in the husband’s absence in some sources] what God would have guarded. Those
[women] whose disobedience you fear—admonish them, and refuse to share their beds,
and strike them. But if they obey you, seek no means against them. Indeed, God is
Exalted, Great.”

It would be true to say that “the entire edifice of family law in Muslim legal tradition is built on
the ways in which classical jurists understood this verse and translated it into legal rulings”.58
Specifically, the word “gawwamun” has been viewed as the most problematic concept in the
verse and the source of conflicts. Based on their understanding of the verse 4:34, Islamic jurists
have postulated the validity and inviolability of men’s superiority and authority over women.
This has affected all areas of Islamic law relating to gender rights, but its impact is most evident

in the laws that the jurists devised for the regulation of marriage.*

As a result, under Islamic law, marriage is defined as a contract that establishes a set of default
rights and obligations for each party, some supported by legal force, others by moral sanction;
those with legal force concern sexual access and compensation and are embodied in two legal
concepts: tamkin (obedience or submission) and nafagah (maintenance). The wife loses her
claim to maintenance if she is in a state of nushuz (disobedience).®® She is obliged not to do
anything that denies, or interferes with, her husband’s rights. Therefore, for example, she is not

allowed to leave home without her husband’s permission, for it may conflict with her duty to

%% MirHosseini Ziba and Zainah Anwar, Decoding the “DNA of Patriarchy” in Muslim family laws, 21 May 2012,
<http://www.opendemocracy.net/5050/ziba-mir-hosseini-zainah-anwar/decoding-%E2%80%9Cdna-of-
EE)gatriarchy%E2%80%9D—in—muslim—family—laws> accessed 23 Sept 2012.

Ibid.
% Ibid.
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meet her husband’s desires (in particular sexual access) at all times.®* In the next sections, these

rights and duties will be examined in more detail.

2.14.1. Mahriyeh

A key feature of all Muslim marriage contracts that differs from a standard Western civil
marriage license is a provision regarding mahriyeh (or mahr), a sum of money or any other
valuables that the hushand gives or undertakes to give to the bride upon marriage.®® According to
Article 1082 of the Civil Code:

“Immediately after the conclusion of the marriage contract, the wife becomes the owner

of the mahriyeh and can take possession of it or spend it in any way that she wishes.”

Islamic family law specifies that all marriages must involve a transfer from groom to bride, and
even if no mahr is stipulated, the wife is entitled to claim mahr-ul-methl, a “fair” amount based
on what is received by others of her social standing.®® Under Shari’a rules, mahriyeh is divided
into prompt mahr, which is payable immediately at the marriage, and deferred mahr, which is
payable either on demand of the wife (ind-al-motalebeh), or when the husband is financially able
to pay (ind-al-isteta’ah), or on the termination of the marriage by death or by divorce. The
default practice in Iran, however, is to specify the amount of mahriyeh as deferred and only

payable on demand of the wife (ind-al-motalebeh) or in the case of divorce.

81 «A permanent wife is not allowed to leave the home without her husband’s permission and must submit herself for
every pleasure he wants and not to prevent sexual intercourse without an acceptable excuse according to Shari’a. If
she obeys her husband in the said affairs, providing her with food, clothes, shelter and other means mentioned in
[figh] books is her husband’s duty...”. (Khomeini Ruh-allah, Resaleh Tozih-al-masa e/, 2412)

%2 Ambrus Attila and others, Muslim family law, prenuptial agreements and the emergence of dowry in Bangladesh,
Harvard University (2008), available at:
<http://www.economics.harvard.edu/faculty/field/files/revision_january 24 2009.pdf> accessed 14 September
2012.

% Article 1087 of Civil Code provides: “If a mahriyeh is not mentioned, or if the absence of mahriyeh is stipulated
in a permanent marriage, that marriage will be authentic and the parties to it can fix the mahriyeh subsequently by
mutual consent. If previous to this mutual consent sexual intercourse takes place between them, the wife will be
entitled to the mahr-ul-methl.”

30



The first advantage that mahr gives to the wife, in cases the mahr is prompt or demanded, is the
right to refuse starting sexual relations with her husband until he pays the entire amount of mahr.
Avrticle 1085 of Civil Code provides:

“As long as the mahr is not paid to her, the wife can refuse to fulfill her duties toward her
husband, provided that the mahr is prompt. This refusal does not debar her from the right

to nafaqa (maintenance).”

Continuing hyper-inflation in Iran, however, prompted lawmakers to find a solution for mahrs
agreed to in cash which were losing their value on a daily basis. On July 20, 1997, a note was
added to the above cited article which stipulated that women’s mahriyeh, if in cash®, should be
recalculated to take account of inflation:

“Note: If mahriyeh is [agreed] in cash, it shall be paid in accordance with the change of
the annual price index at the time of payment in comparison with the time of the contract,
which shall be calculated by the Central Bank of Iran, unless otherwise agreed by the

spouses at the time of contract...”

But, the dilemma of mahriyeh was too complicated to be solved by such minor changes. As will
be discussed in more detail later, under Islamic family law, only men have unilateral and
unconditional divorce rights. As a result, a married Muslim woman in traditional settings lives
under the ever-present threat of being divorced without having the guaranteed right to initiate
divorce herself. Although under Islamic law women have little ability to influence marriage
outcomes directly, they see mahr not only as an effective deterrent against husband-initiated
divorce, but also as a tool with which to obtain a divorce from their husbands. Since in the
majority of cases mahriyeh is payable on demand of the wife (ind-al-motalebeh) whenever she
decides, she may sue her husband in court and demand the payment. If the husband refuses to

pay, he will be sent to jail.

This potential use of mahr had a direct effect on the amount of mahr women preferred to specify

in their marriage contracts. In fact, its potential use has led to an unbridled increase in average

% Today, due to continuing inflation, the majority of women prefer to set other capital assets as their mahr, for
example gold coins or real states.
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mahr levels in Iran; sometimes bizarre amounts of mahr are agreed to,% and many husbands
have been sent to jail due to their inability to pay the agreed mahr. Although there are no precise
official statistics about prisoners sent to jail for inability to pay their wives’ mahr, it was revealed
by a judicial official that, between April 2010 and September 2011, around 20,000 men have

been imprisoned for mahriyeh cases.®

The conflicts surrounding payment of the mahr have, over time, encouraged the IRI Parliament
to find a solution. Because deciding the amount of mahr is the right of the spouses and because
they enjoy freedom of contract, lawmakers did not set a maximum amount for the mahriyeh,
rather, they set a maximum limit for the enforceable payment of mahriyeh, beyond which, the
husband may not be forced to pay or sent to jail, unless it is proved that he has the financial
ability to do so. In a recent development on April 2, 2012, The IRI Parliament passed an article
of the new Bill of Family Protection Law which sets the enforceable mahriyeh limit as 110 gold
coins.®” It must be noted that the imprisonment of persons for their inability to make a financial
payment is against human rights standards. Article 11 of the ICCPR stipulates: “no one shall be
imprisoned merely on the ground of inability to fulfill a contractual obligation”. However, the
rights of men in this regard cannot be considered without taking the rights of women on the issue
of mahriyeh into consideration. If the lawmaker gives men the option to make empty promises of
enormous mahrs and then removes the legal sanctions—then, in return, it must guarantee
women’s equal marital rights. This issue will be discussed further in the section on divorce, see

infra.

% For example, in one case a mahriyeh of 600,000 gold coins was agreed to and the wife sued the husband for mahr
only three months into the marriage. See: <http://www.javanonline.ir/vdcc4mql42bg4s8.ala2.html> accessed 28
Sept 2012.

% Source: <http://www.asriran.com/fa/news/202069/20-%D9%87%D8%B2%D8%A7%D8%B1-
%D9%86%D9%81%D8%B1-%D8%A8%D9%87-%D8%AE%D8%A7%D8%B7%D8%B1-
%D9%85%D9%87%D8%B1%DB%8C%D9%87-%D8%B2%D9%86%D8%AF%D8%A7%D9%86-
%D8%A7%D9%81%D8%AA%D8%A7%D8%AF%D9%87-%D8%AT7%DI%86%D8%AF> accessed 28 Sept
2012.

%7 The new Bill of Family Protection Bill is still under discussion and has not been finalized. For more details see
section 2.4.

32



2.1.4.2. Nafaga (maintenance)

The second financial consequence of the marriage contract is the man’s duty and women’s right
to maintenance. A husband, under Islamic law, is obliged to provide his wife with the required
maintenance (Article 1106). According to Article 1107 of the Civil Code:

“Nafaqa includes all reasonable and appropriate needs of the wife such as dwelling,
clothing, food, furniture, the cost of health and remedy, and a servant if the wife is

accustomed to have servants or if she needs one because of illness or defects of limbs. "

The wife can even sue her husband in court if her husband refuses to provide her with
maintenance. In such cases the court shall decide on the amount of nafaga and force the husband
to pay it (Article 1111). Moreover, Article 542 of the Penal Code®® prescribes 91 days to five
months’ imprisonment for a husband that, despite his financial ability, refuses to pay nafaga to

her wife.

However, a woman’s right to nafaga is not unconditional. A woman merits nafaga as long as she
obeys her husband (tamkin). As soon as she begins to display disobedience (nushuz), she has no
right to claim for nafaga. According to Article 1108 of the Civil Code, if she refuses to fulfill the
duties of a wife without legitimate excuse, she will not be entitled to nafaga (maintenance). The

following section will examine the two concepts of tamkin and nushuz.

2.1.4.3.  Tamkin (obedience)

At the core of the marriage contract is the wife's tamkin (submission), defined as an unhampered
sexual availability that is regarded as a man's right and a woman's duty. In exchange for the
mahriyeh, which is analogous to a “sale” price, the husband gains a type of ownership over his
wife, in the form of sexual access. The wife has to be sexually available to him at all times, such

that he has total control over her, including her movements to and from the home. In return, he is

% The cost of health and remedy is added to the article in 2002.
% part of the Fifth Book of the old Penal Code which is not affected by the recent Bill of new Penal Code.
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required to provide her nafaga (maintenance).”® Without an acceptable excuse, the wife’s failure
to comply with the lawful wishes of her husband constitutes "nushuz" (disobedience) and means

that she may lose her right to maintenance.

A wife is nashezeh (disobedient) when she, for instance, refuses to have sex with her husband or
leaves her husband's home against his will. As soon as the wife repents and obeys the lawful
wishes and commands of her husband, she ceases to be nashezeh. As already discussed, this legal
framework is reflected in Iran’s family law. Article 1105 of the Civil Code exclusively
recognizes the husband as the head of the family which means that his orders must be obeyed by
his wife and children. Then Article 1108 stresses that, if the wife refuses to tamkin (obey her
husband) without a reasonable excuse’®, she loses her right to the nafaga (maintenance). A wife's
disobedience can also create legal grounds for polygamy, divorce, or domestic violence (wife

battery).

It is said that tamkin is a mutual duty of both parties; but, a husband’s tamkin is hardly discussed
in Islamic sources. A rare example mentioned in some sources is that “a husband shall not refrain
from having sex with his wife for more than four months”.”” This means that, while a wife is
obliged to have sex with her husband whenever he wishes, she does not enjoy the same right. In
other words, the sexual needs of women are ignored under Islamic family law and what is
important is the pleasure and satisfaction of men. In addition, giving men this authority over
women such that only men can choose the time and place of sexual relations even without the
consent of the wife, may result in marital rape which is punishable and constitutes a crime in
many countries.” In addition, according to the UN Declaration on the Elimination of Violence
against Women, marital rape is established as violence against women and ahuman

rights violation.”

" Anwar Zainah, and Jana S. Rumminger, “Justice and Equality in Muslim Family Laws: Challenges, Possibilities,
and Strategies for Reform”, Washington and Lee Law Review (2007), 64, 1543.

™ For example, the wife’s refusal of sexual relations where the husband has contracted a venereal disease is not seen
as disobedience.

2 Khomeini, Ruh-allah, Resaleh Tozih al-Masa 'el, No 2418.

" Marital rape may be prosecuted in at least 104 States. See: United Nations, In-depth study on all forms of violence
against women, Report of the Secretary-General, 6 July 2006, A/61/122/Add.1.

™ United Nations, Resolution adopted by the General Assembly 48/104, Declaration on the Elimination of Violence
against Women, 20 December 1993, A/RES/48/104.
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2.1.4.4. Right to leave the country

The traditional authority of men (fathers and husbands) over girls and women sometimes takes
modern forms. Under Iranian laws, a woman, if married, needs her husband’s consent to obtain a
passport and travel outside the country. Husbands can forbid their wives from leaving the
country by refusing to sign the papers that will allow them to apply for a passport and travel.
According to Article 18 of Passport Law 1973:

“A passport shall be issued for the following persons according to this article: ... 3-
Married women, even if under 18 years old, with the written agreement of their

husbands...”

According to Article 19 of the same law, husbands even have the ability to notify the
government and forbid their wives from leaving the country. In such cases their wives’ passports
will be seized. In fact, even if they give their consent at first, husbands are not bound to their
previous consent and are free to change their minds at any time. This exclusive right of the
husband may cause many difficulties for their wives and can be abused by husbands. It is
possible, especially in cases of dispute, for a husband to use this right as a punishment or as
revenge. As natural guardians, fathers can also forbid their underage children from leaving the

country. Wives and mothers do not have the same right.

In the most recent development on this issue, on November 13, 2012, the IRI Parliament’s
National Security and Foreign Policy Committee (NSFPC) introduced a new amendment to
Article 15 of the current Law of Passport that obliges every unmarried woman under 40 to obtain
her natural guardian’s (i.e. father or paternal grandfather) consent when applying for a passport.
The NSFPC was commissioned by Parliament to survey and prepare the new Bill of Passport

which was originally proposed by the government.

The spokesperson of the N