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Hybrid domestic-international tribunals offer an important approach to transitional justice, the
process by which societies provide accountability and reconciliation for mass atrocity. Hybrid courts are
courts in which both the institution and the applicable law consist of a blend of the international and the
domestic: foreign judges sit alongside their domestic counterparts to try cases prosecuted and defended
by teams of local lawyers working with those from other countries; and at the same time, the judges apply
domestic law that has been reformed to include international standards. These courts have developed in
an ad hoc way, the result of on-the-ground innovation rather than grand institutional design. Typically,
they have emerged in post-conflict situations to address cases involving mass atrocity, usually where no
politically viable full-fledged international tribunal exists, as in East Timor or Sierra Leone, or where an
international tribunal exists but cannot cope with the sheer number of cases, as in Kosovo. Yet despite a
growing literature on transitional justice, [I'N17 hybrid courts have received little attention so far, at
least less attention than international tribunals such as the International Criminal Tribunal for the
Former Yugoslavia (ICTY) and the International Criminal Court (ICC).

Part of the reason these hybrid courts have received so little attention is that they have faced resis-
tance from two sides. On the one hand, many of those who favor international justice appear to see hybrid
tribunals as mere second-best alternatives to international courts. Indeed, it is striking that even two
government officials who played a key role in establishing such tribunals recently resisted the notion that
such courts could serve as a model for the future. [FN27 Perhaps one reason for the resistance on this
front is the concern that such courts might be supported as an alternative to, and perhaps as a means to
undermine, international justice. On the other hand, those who are resistant to the idea of international
Jjustice for mass atrocities, such as Bush Administration officials who have opposed the ICC, may see
mixed tribunals as carrying too many of the trappings of international courts. This dual resistance to
hybrid courts is unfortunate, since they hold a good deal of promise and actually offer an approach that
may address some of the concerns about purely international justice, on the one hand, and purely local
Justice, on the other.

In this Essay, I will look at one example of hybrid courts, those established in Kosovo to hear cases
involving war crimes, genocide, and other mass atrocities. I will then address some of the advantages and
disadvantages that such courts hold, and assess how well the Kosovo courts have fulfilled their prom-
ise. Finally, I will discuss ways in which hybrid courts might fit into the ICC's complementarity re-
gime. [ will argue that such courts are best seen not as alternatives to international or local justice, but
rather as a complement to both.

I. Hybrid Courts in Kosovo

In June of 1999, after a NATO-led bombing campaign had helped to halt ethnic cleansing and other
mass atrocities committed primarily by Serb forces against the ethnic Albanian population in Kosovo, the
United Nations Security Council issued a resolution establishing the United Nations Mission in Kosovo
(UNMIR). [FN37] UNMIK's mandate required it to maintain peace and security in the territory: to per-
form basic civilian administrative functions including the establishment of civil law and order, coordinate
humanitarian and disaster relief, facilitate the return of refugees, promote human rights, support the
reconstruction of key infrastructure, help to establish substantial autonomy and self-government in Ko-
sovo, and facilitate a political process to determine Kosovo's future status. [I'N4] UNMIK's responsi-
bilities thus specifically entailed the institution of law and order, which included the apprehension, trial,
and punishment of those who had committed past atrocities as well as those who committed crimes after
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the establishment of U.N. authority. [FN5

This task was not easily fulfilled. Much of the physical infrastructure of the judicial system--court
buildings, law libraries, and equipment--had been destroyed or severely damaged during the conflict.
IFN67] Local lawyers and judges were scarce, and those available lacked experience, as most ethnic Al-
banians had been barred from the judiciary for many years and Serb judges and lawyers had mostly fled or
refused to serve. [FN77] Detainees suspected of committing atrocities, once apprehended by U.N. security
forces, were crowding prison facilities, with little prospect of trial. [FN87 Devastated by the conflict and
by years of discrimination against the ethnic Albanian minority, the local judicial system did not have the
capacity or the independence to conduct such trials. Yet the ICTY was also ill-equipped to handle such
cases. The prosecutor for the ICTY made it clear that the international tribunal was only prepared to try
those who had committed the worst atrocities on the widest scale. [FN97 As the detainees continued to
languish in prison, many argued that the continued detention itself violated international human rights
standards, [FN 107 and ethnically motivated violence remained widespread. [FN11

To address what was rapidly becoming an accountability and justice crisis, support grew for the
creation of a special court, to be called the Kosovo War and Ethnic Crimes Court, which was intended to
have jurisdiction over war crimes, other serious violations of international humanitarian law, and serious
ethnically motivated crimes. [N 127 The court was to have concurrent jurisdiction with the ICTY, but
would focus on the less high-profile offenders that the ICTY did not have the capacity to try. [FEN137 Yet
due to a lack of resources and other political obstacles, the establishment of the court was subjected to
repeated delay. [IFN 147 Quietly, and with little fanfare, in an effort to achieve similar results by different
means, U.N. authorities issued a series of regulations allowing foreign judges to sit alongside domestic
judges on existing local Kosovar courts, and allowing foreign lawyers to team up with domestic lawyers
to prosecute and defend the cases. [FN157] The hope was that the infusion of foreign experts would
jumpstart the judicial process, providing badly needed capacity and independence. [FN16

And indeed, with foreign support, the trials proceeded. [FN177] As of June 2002, Kosovo courts had
held trials in seventeen war crimes cases. [I'N187 Initially, international judges had minimal impact, as
they did not comprise a majority on the trial panels. [FN197 A new UNMIK regulation enacted in De-
cember 2000 sought to rectify this problem, however, [FN207 and after that date all war crimes cases
have been held in front of courts composed of a majority of international judges, with international
prosecutors primarily in charge of prosecutions. [I'N217 The courts have had difficulty in finding quali-
fied international personnel to serve as judges and prosecutors, have been plagued by a lack of funding,
and have issued decisions that commentators have criticized. [FN227 Yet at least one report, though
critical of the tribunals in many respects, suggests that the presence of international actors has improved
the quality of justice delivered in these cases. [FN23

The substantive law applied in these cases was also a blend of the international and domes-
tic. Initially, with little consultation with the local population, UNMIK authorities declared the appli-
cable law in Kosovo to be Federal Republic of Yugoslavia (FRY)/Serbian law, modified to conform to
international human rights standards. [IFN247] This decision outraged many ethnic Albanian Kosovars,
who identified FRY/Serbian law as the law of the oppressive Serb regime. [FN257 Kosovar Albanian
judges refused to apply the law, resulting in widespread confusion. [FN267 In response, UNMIK issued
new resolutions describing the applicable law to be the law in force in Kosovo prior to March 22, 1989.

IFN277] But like the initial decision, the applicable law was to be a hybrid of pre-existing local law and
international standards. Local law was only applicable to the extent that it did not conflict with interna-
tional human rights norms. [FN28
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II. Advantages and Disadvantages of the Hybrid Courts

The process leading to the establishment of the hybrid domestic-international courts in Kosovo,
while somewhat improvised, nonetheless reveals a few potentially enduring positive attributes of this
newly-emerging form of accountability. Of course, the success of any effort to confront past atrocities,
whether through criminal trials, truth commissions, civil compensation schemes, vetting of public offi-
cials, or some combination thereof, will depend on the particular social, political, and cultural con-
text. The need for such an effort to confront the past, and the role it might play in establishing peace and
democratic institutions of governance likewise varies considerably depending on the unique circums-
tances of each case: there are no cookie-cutter solutions to these highly complex problems. The Kosovo
case shares enough similarities with other potential post-conflict situations, however, that one can use it
to draw a few tentative conclusions about the promise that mixed tribunals might hold in other settings.

Until recently, the primary mechanisms for imposing individual criminal responsibility for grave
human rights abuses fell into two categories. Either new regimes attempted domestic trials, or the in-
ternational community established international tribunals to hold wrongdoers accountable. Both of these
approaches, however, have significant limitations. Such limitations can be conceptualized along two axes:
first, problems of legitimacy, and second, problems of capacity-building. Focusing on the lessons learned
from Kosovo, this Part first outlines the problems of both purely domestic and purely international tri-
bunals, and then suggests ways in which hybrid domestic-international courts might address some of
these problems.

A. Legitimacy Problems

In some circumstances, hybrid domestic-international courts may have greater legitimacy in the
adjudication of serious human rights crimes than either purely domestic trials, on the one hand, or purely
international processes on the other. In post-conflict situations, the legitimacy of domestic institutions is
often in question. Of course, the precise nature of the legitimacy crisis varies and is inseparable from the
unique history and culture of a given society. In this brief Essay, I am not attempting to provide a com-
prehensive overview of the various types of legitimacy problems facing such societies. Nonetheless, in
most cases, to the extent that domestic institutions exist at all, they typically have suffered severely
during the conflict.

With respect to the judiciary, the physical infrastructure has often sustained crippling damage. In
addition, the remaining available personnel is likely to be severely compromised by association with the
prior regime or lacking in essential skills. Judges and prosecutors from the prior regime-—-who failed to
prosecute or convict murderers, torturers, or ethnic cleansers--may remain in place, or, alternatively, the
new regime may have replaced the old personnel almost completely, resulting in an enormous skills and
experience deficit, as well as the danger of show trials and overly zealous prosecution for past crimes.

Kosovo represents one type of extreme case. After the period of conflict that produced mass atroci-
ties, no fully functioning domestic institutions existed. [FN297 Indeed, the lack of domestic institutions
led the international community, with the support of large segments of the local population, to establish
an interim transitional administration, run by the United Nations. [FIN307] The purpose of this interim
governing entity was to restore peace and stability and to develop the democratic institutions, including a
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tully-functioning judiciary, necessary to pave the way for self-governance. [IFN317] In such circums-
tances, there is no clear way to legitimize institutions through a normal political process. Not only is there
no functioning court system, but there are no other political institutions, executive or legislative, to es-
tablish such a system. Moreover, if the lack of formal institutional legitimacy is difficult to confer on a
fledgling justice system, the establishment of informal legitimacy--broad societal acceptance of institu-
tions--is even more difficult to establish.

In Kosovo, not only was the physical infrastructure of the legal system severely damaged by the
conflict, but the system was also tainted by the former oppressive regime, undermining public confidence
in, and the broad societal legitimacy of, the system as a whole. Indeed, the justice system had been run by
perceived oppressors, the Serbs; [FN327 and ethnic Albanians had been systematically excluded from the

system. [IF'N33

Even if a new local system can be established quickly after the conflict, over-correction for these
imbalances can create new problems. In the case of Kosovo, for example, it was initially easier to appoint
ethnic Albanian judges than ethnic Serb judges. Only a few Serb judges were willing to serve, and even
those who were appointed subsequently stepped down, in response to pressure from Belgrade. [FN34
Yet without representation of Serbs within the judiciary, the independence of the decision-making, key to
legitimacy among the entire local population, was severely in question. [FN857] In fact, due to concerns
about lack of due process and insufficient evidence, several judgments imposed against Serb defendants by
panels of ethnic Albanian judges were later thrown out by panels that included international judges.

IFN367] Under these circumstances, there was little ability for the local justice system to deliver verdicts
perceived to be legitimate in trials of those suspected of committing mass atrocities.

Yet at the same time, the legitimacy of purely international processes is often difficult to establish. In
the case of Kosovo, an international tribunal--the ICTY--did exist as a forum to try those few individuals
responsible for the most egregious atrocities. Yet this institution was ill-equipped to address more than a
handful of cases, as international courts undoubtedly will always be. And establishing the legitimacy of an
international institution such as the ICTY, within a country that does not support its creation, is quite
difficult. The ICTY was established by Security Council resolution, without the consent of the Federal
Republic of Yugoslavia. [FN377] In light of the continuing ethnic tensions within the region and the scale
of the atrocities, the creation of an international court based in the Hague, removed from the scene of the
crimes, and run by international judges and staff, may have been necessary to create the kind of inde-
pendence required to impose individual criminal responsibility. Many segments of the local population,
particularly the predominantly Muslim and Croat victims of the atrocities, have supported the work of the
ICTY. [FN387 Yet support within the Serb population of any of the countries and regions that now
comprise what was the former Yugoslavia has been more difficult to elicit. [FN397] And within all ethnic
groups, the work of the court has often been misunderstood. [I'N407] Moreover, some consider the ICTY
an imposition of Western European powers and the United States and thereby tainted by imperialism.

F'N41

A recent empirical study of the perceptions of the ICTY within Bosnia and Herzegovina illustrates
this point. [IFN427 The study indicates that a wide cross-section of lawyers and judges from all ethnic
groups, while playing different roles within Bosnian society, were similarly ill-informed about the ICTY"s
work and were often suspicious of its motives and its results. [FN437] Possible reasons for this lack of
legitimacy include the location of the tribunal in the Netherlands, far from the local population, the failure
of the ICTY to publicize its work within Bosnia, particularly within the legal community, the lack of
participation of local actors, even as observers, and the use of predominantly common-law approaches to
criminal justice that were unfamiliar to local legal professionals, trained in a civil law tradition. [FN44
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While no such study exists for Kosovo, similar problems might be expected there. Indeed, evidence
suggests that a general mistrust of the ICTY took root within the Serbian Kosovar population. Further,
even among Albanians in Kosovo the long delays in the proceedings and the limited number of prosecu-
tions have resulted in serious criticism of the institution.

It would be too simple to say that international tribunals have legitimacy with respect to the inter-
national community, but not with respect to local populations. In fact, the story is always much more
complicated. Many segments of the local population, as in the case of Kosovo, often strongly support
international justice in the wake of mass atrocities. Likewise, the international community does not al-
ways support the establishment of such institutions. Moreover, it is misleading to say that there is one,
monolithic international community. In truth there are multiple international communities, including,
for example, communities of nation-states (such as U.N. members, Security Council members, NATO
countries, the Council of Europe, and the Organization of American States), communities of
non-governmental organizations (NGOs) (such as human rights NGOs, humanitarian NGOs, or devel-
opment NGOs), and communities of other actors such as corporations, academics, and on and on. Indeed,
the division between the international and the local may make little sense in a globalized era, for example
when international NGOs partner with local NGOs, foreign governments give aid to local civil society
organizations, and public policy networks routinely bridge gaps between local and international actors.
Nonetheless, despite these complexities, it does appear that international courts such as the ICTY do face
greater obstacles in establishing local legitimacy in the places from which the accused perpetrators come
than they do in establishing legitimacy within broader international communities.

B. Capacity-Building Problems

Purely domestic and purely international institutions also often fail to promote local capaci-
ty-building. In post-conflict situations, the need to develop local capacity in the justice sector is often an
urgent problem. Kosovo again provides an extreme example of this problem. The conflict had virtually
eliminated the physical infrastructure of the judiciary--court buildings and prisons were destroyed,
equipment was virtually non-existent. [IFN457 But even more devastating than the physical loss was the
loss in human resources. In Kosovo, only Serbs had the experience and training to work as judges and
prosecutors, yet these Serbs often refused to work in the new system because doing so would constitute a
betrayal of their ethnic heritage. [FN46] Albanians had some training but little experience, as they had
been excluded from the system for many years. [IFN477] Under these circumstances, a domestic system
cannot be established for a significant period of time, due to extreme lack of capacity in the local sector.

At the same time, a purely international process that excludes local participation does not help build
local capacity. An international court staffed by foreigners, or a justice system run by the U.N. transi-
tional administration, also staffed by foreigners, does little to train local actors in necessary skills. In
short, local actors are incapable of running the system themselves, but a system run by the international
community does not help improve capacity of the local population.

C. Advantages of Hybrid Tribunals

Hybrid tribunals, as suggested by their use in Kosovo, can offer at least partial solutions to both these
legitimacy and capacity problems. The sharing of responsibilities among international and local actors in
the administration of justice, particularly with respect to accountability for serious human rights crimes,
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helps to establish the legitimacy of the process as well as strengthen the capacity of local actors.

In Kosovo, the addition of international judges and prosecutors to cases involving serious human
rights abuses enhanced the legitimacy of the process, both in the eyes of the local population and the
international community. The initial failure of U.N. authorities to consult with the local population in
making governance decisions generally, and decisions about the judiciary specifically, sparked public
outcry. Of course, without normal political processes in place consultation is inherently difficult. When
no elected officials exist to give advice, and civil society has been badly damaged by years of oppression
and contlict, there is no easy answer to the question of who should be consulted, without creating an
impression of bias. Nonetheless, the appointment of foreign judges to domestic courts to sit alongside
local judges, and the appointment of foreign prosecutors to team up with local prosecutors, helped to
create a degree of collaboration that generally enhanced the perception of the institution's legitimacy. By
working together and sharing responsibilities, not only were perceptions enhanced, but international and
local officials necessarily began consulting with each other.

At the same time, the appointment of international judges to the local courts in these highly sensitive
cases helped to enhance the perception of the independence of the judiciary and therefore its legitimacy
within a broad cross-section of the local population. In Kosovo the previous attempts at domestic justice
had failed to win support among Serbs. [IFN487 Indeed, Serbian judges had refused to cooperate in the
administration of justice, and the verdicts in the cases tried by ethnic Albanians were regarded as tainted
by the ethnic Serbian population. [FN497 In contrast, the verdicts of the hybrid tribunals have alleviated
some impartiality concerns, even among Serbs. [FN50

The sharing of responsibilities among local and international officials is, of course, not a complete
cure for legitimacy problems. Indeed, such hybrid relationships can raise new questions about who is
really controlling the process. When international actors wield more power than local officials—when the
majority of judges on a given panel is international, for example, or when the local prosecutors merely
serve as deputies to international prosecutors--some may charge that the international actors control the
process, and that such control smacks of imperialism. On the other hand, too little international control
may lead to concerns about the independence and impartiality of overly locally-controlled processes.

IFFN517 And the devil is, of course, often in these details. Nonetheless, the shared arrangement does offer
more promise of working out these difficulties than a purely international or a purely domestic process.

The hybrid process offers advantages in the arena of capacity-building as well. The side-by-side
working arrangements allow for on-the job training that may prove more effective than abstract class-
room discussions of formal legal rules and principles. [FN527] And the teamwork allows for sharing of
experiences and knowledge in both directions. International actors have the opportunity to gain greater
sensitivity to local issues, local culture, and local approaches to justice at the same time that local actors
can learn from international actors.

To be sure, hybrid courts face difficulties in capacity-building. A lack of resources has proven to be
the most serious problem so far. Hybrid courts are often given an enormous mandate without receiving
sufficient funding to carry out that mandate. Court personnel lack even the most basic equipment ne-
cessary for them to do their jobs, translators and other administrative personnel are in short supply, and,
perhaps most significantly, the courts have had trouble attracting and retaining qualified international
personnel to serve as judges, prosecutors, and defense counsel. [I'N537 To the extent that hybrid courts
are touted as a means of doing justice on the cheap, and then deprived of even the most basic resources,
they cannot fulfill their potential.
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Nonetheless, such concerns about funding are issues more of implementation than conception. And,
of course, lack of resources can be a problem regardless of the legal framework adopted. In the end,
perhaps the greatest indication of the promise of hybrid tribunals is found in the fact that they are in-
creasingly being used in post-conflict situations. After many years of efforts, an accord has been
reached to create a hybrid domestic/international court in Cambodia. [FN54] Meanwhile, the project to
establish a free-standing hybrid court in Sierra Leone is well underway, [FN557 and hybrid courts are
currently operating in East Timor. Even within the Bush Administration, which is quite often resistant to
international justice, there is some support for hybrid domestic-international tribunals, such as the pro-
posed special court for Sierra Leone.

III. The Relationship Between Hybrid Courts and International Courts

Some critics have suggested that hybrid courts are a mere second-best alternative to international
courts. [FN567 Yet the Kosovo case illustrates that such courts need not be a replacement for interna-
tional justice (or indeed, for local justice, either). Rather, the use of hybrid courts in Kosovo suggests that
such courts may be a necessary complement to international tribunals. Indeed, their use in Kosovo, in the
shadow of the ICTY, may have implications for the relationship of such courts to the newly established
ICC.

The U.N. established hybrid courts in Kosovo precisely because the ICTY could not handle the vo-
lume of atrocities cases from the region. The ICTY prosecutor made it clear that the ICTY would be
reserved for only the highest profile cases from Kosovo, leaving many suspects without a forum for trial.

N 577 Because the ordinary Kosovo courts could not plausibly provide fair trials in these cases, provi-
sion was made for the hybrid courts to close this gap.

Similarly, the ICC will not be equipped to try more than a handful of cases arising from any given
post-conflict situation. Yet local courts may not be able to try such cases either. In fact, it is highly likely
that in any circumstance in which the ICC assumes jurisdiction, the number of cases crying out for some
form of international adjudication, due to the inability of local courts to handle them, will vastly exceed
the ICC's capacity. Apart from circumstances in which the Security Council determines that the court
should exercise jurisdiction, the court's complementarity regime ensures that the court can only assume
jurisdiction where national courts are unwilling or unable to investigate. [FN587 Yet it is precisely in
these circumstances that huge numbers of cases cannot be adequately resolved by local courts--and the
number of the cases that cannot be resolved adequately will likely far outnumber the ones that might
come before the ICC.

Under these circumstances, hybrid courts can play a useful role in shoring up the capacity and legi-
timacy of criminal proceedings to try those accused of committing mass atrocities. Their success will
depend in part on whether they receive adequate material and human resources. Certainly, the Kosovo
hybrid courts have suffered on these grounds. Nonetheless, failures in implementation should not lead to
an indictment of the model itself. These courts hold considerable promise, even in a world after the ICC.
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