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An Examination of the Impact of Gender on Laws Conerning Capital Punishment in the
New Islamic Penal Code

In recent years, most campaigns against deathremsén Iran have pertained to death sentences
against women. Though public opinion in Iran getyersupports capital punishment, we have
witnessed frequent efforts in the past decade bgamurights activists, journalists, artists, and
defense lawyers to save women sentenced to deattitNstanding the fact that the number of
women executed in recent years has been fewerrtiean death sentences against men have
attracted less attention from the public and awdlivists than those against women with similar
convictions. This special attention is perhapsedah the circumstances of the women sentenced
to death. Such circumstances include, on one hhrdsocial status of these women, and on the
other, gender bias and discrimination embeddediwitie penal code and civil laws pertaining to
capital punishment. As such, an analysis of thaplkamvs with particular attention and sensitivity
to gender issues could be a step towards a bettierstanding of this phenomenon.

Currently, the Islamic Penal Code (1991) is thasbfs issuance of verdicts in criminal cases in
Iran. However, with ratification of the revised @&pd.e., the Islamic Penal Legislation by the
Islamic Consultative Assembly and subsequent apgprofvthe said legislation by the Council of
Guardians on 28 Dey 1390 (18 January 2012), anengiliat the Islamic Penal Code (1991) is
only valid until the end of 1390 (March 2012), tiewly approved legislation will soon, following
due administrative processes, replace the curgatic Penal Code.’

While this commentary looks at the history of cabjpunishment and the enforcement of such
verdicts in the Iranian judicial system, it willsal review and examine various aspects of the
execution of women under the new ‘Islamic Penalilagjon’ and compares it to the [outgoing]
‘Islamic Penal Code.’

The History of Capital Punishment in the Iranian Penal System

A cursory review of the history of penal laws iarrreveals that although after the victory of the
Arabs over the Sassanid Empire, execution orderg wesued based on Islamic laws and in
Shari’a courts, it was customary during certain abfit periods, including the Mongols and
towards the end of the Qajar era, that civil judgesuld issue such orders based on the
instructions of the rulers and/or custém.

During the Qajar era, crimes such as murder andaseassault—which both carried the death
penalty—were reviewed by civil courts. However, idgrthe ministry of Amir Kabir during the

! Bertold Eshpoler, History of Moguls in Iran, tréated by Mahmud MiraftatEntesharat-e Elmi va Farhanfcientific and Literary
Publications], % Ed., Tehran, 1386 [1989], p. 377



reign of Nasser-ed-din Shah Qajar and the refommpdemented thereon in both Shari'a and civil
courts, the rate of executions declirfed.

The first judicial restructuring in Iran after thectory of the Constitutionalists was based on the
law of ‘Principles of Judicial Systems,’ ratifiedl Rajab 1329 (Lunar calendar), 26 Tir 1290
(Solar calendar) [18 July 1911]. Based on thisesystthe task of adjudicating crimes, which
according to Islamic laws carried punishments @cexion orQisas|retribution], was given to a
‘Special Criminal Court—a Shari’a court. The vertdi issued by this court at the time were final
and binding, and non-appealaBlBuring this period, rulings were issued under WBtfari'a and
civil codes, with the Shari’a judges maintaininggemacy.

During the reign of Reza Shah Pahlavi, fundameanbalinges in the Iranian judicial system
ensued, including the separation of religion aradestinevitably affecting judicial matters, and
leading to changes in certain laws. Notwithstandimg changes, based on Islamic laws, crimes
such as murder, adultery, and sodomy still cartiexl death penalty. However, as a result of
further amendments aimed at the secularizatiomefjadicial system, some of these laws were
changed.

Ali Akbar Khan-i Davar (1885-1936), Minister of Jahl Affairs [in the government of] Reza
Khan announced the establishment of the new MinistrJustice on 23 Ordibehesht 1306 [14
May 1927], the Shari’a courts outside the aegishef Ministry of Justice were completely shut
down, and those under the auspices of the Minigtoyld solely review claims concerning
marriage and divorce. Davar further announced treiceforth judges could not use their
religious ideologies as the basis for their rulirgsd that verdicts must be based on codified laws
sanctioned by the Ministry of Justite.

For instance, based on Article 207 of the GeneealaP Code [1926]: “In the cases of sodomy,
adultery with married women, incest, and sexuah@ssshould the crime be proven through
Shari’a criteria” the penalty is execution.

This law, however, was amended in Ordibehesht 1[3@28]. Based on the amended law,
adultery with married women, for instance, cars@dmonths’ to three years’ imprisonment, and
was only legally prosecutable pending private a gamt [with standing], i.e., complaint by a
husband or a wife.

In 1931, pursuant to Article 22 of the [Islamic]&8ia courts, all laws and regulations pertaining
to judgments based on Shari'a law—{in effect] frdr829 (Lunar calendar) [1911] until 14

2 The British Ambassador to Iran at the time wrot®almerston, that: “In all fairness, during thigineof Muhammad Shah and two
governments of Amir Nezam Amir Kabir, death penaétsely occurred; only murderers suffered such'fatetter by Mrs. Scheel to
Palmerston, dated 15 January 1850—Fereydoun Adamigirkabir and Iran,7" Ed.,Entesharat-e Kharaznfikharazmi Publications],
Tehran, 1362 [1983], p. 316. Also, Mohammad Zardmapavol-e Nezam-e Qaza'i Iran, az Mashroote ta $otghReza Shdkvolution of
the Iranian Judicial System—from Constitution te fall of Reza Shah], Islamic Revolutionary Docutagion Centre, Tehran, Autumn
1381 [2002], ¥ Ed., Vol. |, p. 113

8 zarang, Mohammad,ahavol-e Nezam-e Qaza'i Iran, as Mashroote ta 8oghReza Shalslamic Revolutionary Documentation Centre,
Tehran, Autumn 1381 [2002]*Ed., p. 170

4 Agheli, BagherDavar va AdliyejDavar and the Judiciaryntesharat-e Eln{iScientific Publication]



Khordad 1308 [4 June 1929] (Solar calendar)—wermgdied and replaced by the Shari'a
Courts’ Precedents and Codes (19 Azar 1310) [1@ber 1931].

Despite efforts during this period to secularize genal code, executions remained a dominant
form of punishment under the IdwSuch verdicts were issued, predominantly in séguri
offenced, murder§, and in some cases (at the discretion of the s@md based on circumstances)
for armed robbery and conspiratilany other crime categories that previously cdrttee death
penalty in Shari’a courts, however, underwent amemds, and children under 18 also became
fully exempt from capital punishment.

Amendments to the General Penal Code (23 Dey 1303) January 1926] and further
modifications thereof—up until 1973—removed thettgaenalty for sexual offences. Under the
provisions of the amended Code, punishments fanoffs such as ‘sexual assault on women
through forcible means and threat’ and ‘sodomy’riedr sentences of three to 10 years of
imprisonment’; and married men or women who had sexual relatimtside marriage would be
sentenced to six months to 3 years of correctionptisonment?

The Establishment of the Islamic Republic and Issuace of Execution Verdicts According to
Shari'a

Subsequent to the victory of the Islamic Revoluiimi979, Islamic precepts became the basis of
judgments in criminal cases. Even though the tsktmic Penal Code, known as the ‘Law of
Hudud and Qisas’ [limits and retribution], was ratified 3 SharivaB@l [25 August 1982], the
courts issued verdicts based on Islafatevas[religious decrees] and Islamic principles eveoipr

to adoption of the Islamic laws, particularly insea leaning towards the death penalty. During
this period, the courts were divided and in disagrent over the question of which laws
governed. On one hand, laws prior to the revolytsuth as the General Penal Code (1926) and
its amendments (1973) were referenced, and on tiiner,0and in light of Article 167 of the
Constitution (1979}, the courts were given discretion to base thdings on Shari’a principles
and Islamic precepfs.

According to Afrooz Maghzi, Attorney-at-Law, prito adoption of the Islamic Penal Code, the
courts neglected to limit themselves to the Gen&mhal Code particularly when ruling on
political cases; on the contrary, under such gérdakels asMuharibih [waging war], and/or

ifsad-i Fil Arz[Sowing Corruption on Earth] adopted from religgasources, the courts proceeded

5 Zarang, Mohammad,ahavol-e Nezam-e Qaza'i Iran, as Mashroote ta oghReza Shalslamic Revolutionary Documentation Centre,
Tehran, 1381 [2002],%1Ed., Vol. |, p. 358

® Article 7 of the [Iranian] General Penal Code (@92

" Articles 60, 66, 70, 73, 75, & 82 of the Generah® Code (1926)

8 Article 170 of the General Penal Code (1926)

° Article 224 of the General Penal Code (1926)

10 Article 33 of the General Penal Code (1926)

1 Article 207 of the General Penal Code (1926)

prticle 212 of the General Penal Code (1926)

13 Article 167 of the Constitution prescribes: “Thelie is bound to endeavor to judge each case drasig of the codified law. In case of
the absence of any such law, he has to delivgutigsgnent on the basis of authoritative Islamic sesrand authentfatawa He, on the
pretext of the silence of or deficiency of law Iretmatter, or its brevity or contradictory naturannot refrain from admitting and examining
cases and delivering his judgment.”

14 Author's interview with Afrooz Maghzi, Attorney aaw



to issue execution orders or long-term prison sex@e. Such verdicts, contrary to legal principles
that require rulings to be substantiated by coditeevs, were not referenced to any articles of
law.*®

The introduction of the ‘Provision @isas raised the disapproval of jurists, ministry judgand
supporters of the National Front of Iran. However bbjections and the call for a demonstration
by the National Front on 25 Khordad 1361[15 Jun@2] $roved futile. Ayatollah Khomeini, the
leader of the Islamic Republic of Iran, declareals#hopposing this law ‘apostates,” and noted that
that they have opposed the ‘text’ of the Quran.titermore, Ayatollah Golpayegani, marja
taglid or ‘point of imitation,” issued datwa, indicating: “Should any Muslim deny the law of
Qisas he is considered an apostate, for he has deméeiéxt of the Quran and its precepfs.”

Ultimately, the law of Hudud va Qisasand provisions thereof were adopted on 3 Shahti8éd

[25 August 1982]. This compilation, along with thetification of a trial period for the law of
Ta zirat [discretionary], was completed in 1983 in a perddive years, and came into effect in
1991. This code, approved under the title of tekathic Penal Code’ (1991), was initially adopted
for a five-year trial period, and was subsequerglyewed for 5- and 10-year periods. Under this
code, parameters of crimes carrying the death peeapanded beyond what was prescribed in
the previous code, the General Penal Code (1926 tesulting in gender discrimination
whereby, consequently, there was an increase indheer of death sentences delivered against
women.

The last renewal of the trial period for the ‘IslarPenal Code’ was in 2010, and the enforcement
period of this code is currently in effect untietend of 1390 [March 2012].

Adoption of the New Islamic Penal Code: Reassessntef Penal Laws with No
Fundamental Adjustments

The legislation for a new Islamic Penal Code wasoputhe agenda in 2007 in an effort to end the
‘trial period’ and to finalize the enforcement diet Islamic Penal Code. The news of the final
ratification and adoption of the [new] Code was @amrted by the Council of Guardians on 8
Bahman 1390 [28 January 2012].

This legislation that was submitted to the goveminy the judiciary was approved on 20 Aban
1386 [11 November 2007] by the Ministers’ Couneihd its general terms were subsequently
adopted on 18 Tir 1387 [8 July 2008] by the Legahnission of the 7 Islamic Consultative
Assembly*’

% |bid

16 Nayyeri, Mohammad Hossein, Law@fsas Radio Zamaneh, 6 Khordad 1390 [27 May 2011]. Idated December 2011:
http://www.radiozamaneh.com/node/6480

7 Ratification of general terms of the legislatidrttee Islamic Penal Code by the Assembly’s Legah@ussion, Mehr News, 18 Tir 1387
[8 July 2008]. Link dated December 20http:/mvww.mehrnews.ir/NewsPrint.aspx?NewsID=712711




This legislation, which at the time contained 428ckes, was addressed in general platform of the
Assembly and its general terms were ratifidry the Assembly membet¥Finally, the Code was
ratified at the General Assembly on 25 Azar 1388 Dkecember 2009] with 737 articles and 204
notes, and the members gave affirmative votes fiveayear trial period for the Code. The
legislation was subsequently submitted to the Cibwhcuardians on 9 Dey 1388 [30 December
2009], which highlighted 178 Shari’a and legal esrim the new Code on 11 Dey 1389 [1 January
2011]%°

On 2 Mordad 1390 [24 July 2011], subsequent toctireection of errors, the Assembly’s Legal
and Judicial Commission submitted the legislatiortite Council of Guardians for the second
time. This time, the Council of Guardians returribd legislation to the Assembly noting 12
Shari’a and legal errots which were corrected, and thus the legislatiors wpproved by the
Council of Guardians to replace the existing Is@Penal Code.

Gender Discrimination in the New Islamic Penal Code

Similar to the Islamic Penal Code currently refeeshfor judicial rulings in criminal cases, the
New Islamic Penal Code is ostensibly unbiased, dees not carry any special considerations
based on the offenders’ gender, and even in ptatiarimes such as homosexuafftywhich
carries the death penalty for men, considers aigssnishment for women. However, gender
discrimination against women becomes more appangthin the layers of the Code; more
specifically, the instances where women are sulbgetiie death penalty remain unchanged in this
Code.

Ages of Criminal Responsibility, the Most Prevalent~orm of Gender Discrimination in the
Code

The most prevalent form of gender discriminationtie Islamic Penal Code is the ‘age of
criminal responsibility.” This issue, regardlessrepeated objections, remains unchanged [in the
new Code].

The current Islamic Penal Code rests judicial rasglity on the age of maturity as determined
by Shari’a®® As such, once the person reaches the age of myataccording to Shari®, he or

she, young or old, will be regarded equally whenteseced. Meanwhile there is no reference to
the ‘age of criminal responsibility’ in any artislef the law in the Islamic Republic Judiciary

18 The general terms of this legislation was passetlé Assembly on 19 Shahrivar 1387 [9 Septemb@8]20vith 196 Yes, 7 No, and 2
Divided, from a total of 220 members present.

1 The General Terms of the Islamic Penal LegislaRatified by the Assembly, Fars News, 19 Shahria87 [9 September 2008]. Link
dated December 201fttp://www.farsnews.com/newstext.php?nn=8706190583

20 JameJam on line, Saturday 11 Dey 1389 [1 Janutry]2Link dated December 2011:
http://www.jamejamonline.ir/newstext.aspx?newsnufB832019194

2 The Latest Statement of the Guardian Councilleerle Penal Legislation, Iranian Students News AgeitSNA), 10 Dey 1390 [31
December 2011]. Link dated December 2Q1tip://isna.ir/ISNA/NewsView.aspx?ID=News-1921699%1=P

2 Article 239 of the Islamic Penal Legislation préises 100 lashes for lesbianism (subjedt#aid), while Article 233 of the legislation
concerning sodomy (subjectitadd) carries the death penalty for both active andipaerpetrators, regardless of circumstances.

2 Article 49 of the Islamic Penal Code: Children anitting crimes are not judicially responsible. NateDefinition of ‘Child’ is one who
has not reached the age of maturity according &oi&h

2 Interview with Mohammad Mostafaei, Attorney at Laxecution of Children in Iran, Radio ZamanehE28and 1389 [11 March 2011].
Link dated December 201Mttp://www.radiozamaneh.com/society/humanrights1203/11/2445




Laws, and the ministry’s judges are thus left teirttown interpretation of religious criteria, and
also to the provisions of Article 1210 of the Ci@ibdé®, which determine the age of maturity for
girls as 9 Lunar years, and boys as 15 Lunar years.

The new Islamic Penal Code also considers judiesponsibility based on the ‘age of maturfy.’
The difference, however, is that [this Code] haadly defined that the age of maturity for girls
and boys are “9 and 15 full Lunar years respectiVé|

While the lawmakers have referenced the IslamicriShano unified interpretation of this
provision can be found among the clerics. Accordiagsome ‘points of imitation,” namely
Ayatollah Sanei, 13 is the age of maturity. Yeheos, including Ayatollah Mohammad Hadi
Maarefat, are of the opinion that “Just as the "afenaturity is different for the sexes [i.e., A
15], so it should be for other affairs such as Wigrsbusiness and trade, the [law Bijddud and

so on.

Moreover, academic research by religious scholarsthos subject indicates: “There is no
specification of ‘age’ in any of the [Quranic] vess rather there is repeated guidance to look for
inherent and natural evidence [in a person] torddte the age of maturity’® According to
Ayatollah Maybodi: “Maturity is an organic and negliphenomenon, and legislator cannot force
or impose it, and declare a nine-year-old girl éantmture regardlesé”

Contrary to such specificity on age of maturitye.,i.9 and 15, Article 78 of the new law
concerning children and youth who commit offencedar the law ofra’zir,exempts the offender
from execution if s/he was 9-15 at the time ofaffence.

Mohammad Mostafaie, who defended many childrenyemudh sentenced to death, criticized the
existing ‘ambiguity’ in this section of the Codeelsaid: “Lawmakers should not approve and
adopt laws where there is ambiguity, i.e., to dyeon the one hand the age of 18 for criminal
responsibility, while, on the other, claim age dtarity for girls to be nine full Lunar years, and
for boys 15 full Lunar years.”

Mostafaei interprets these changes as an indic#tianeven the judicial authorities in Iran are
concerned about execution of children below 18 gedrage, as such they specify the age of
maturity for criminal responsibility to be 18. Howe, to consider the Shari’a criteria, so as to

% Article 1210 of Iran’s Civil Code, specifically te1 of the said article, defines the age of matdior boys as 15 full Lunar years, and
girls as 9 full Lunar years. Given that there waoebts as to whether or not this reference cowld laé used for judicial responsibility, the
Judicial High Council was consulted. The said Cdwsubsequently confirmed the interpretation of diges noted to pertain also to judicial
responsibility, although later there were differeigws and opinions on this subject, such as tHerdo stay execution sentences for persons
under 18 by Ayatollah Shahroudi, and the legistatmestablish Junior Courts suggested by the iduditn 2005. Nonetheless, the
interpretation of the Judicial High Council wasareinced for many of years. To this day, the sa&tpnetation is cited by many, and many
consider it valid. Baghi, EmaddidiBalaili Feghhi va Hoghoogi Man’i Eedam-i Zir-i 1&i§Legal and Sharia Reasons Against Execution
of Persons Under 18], Defending Prisoners’ Riglitsi&y (DPRS) websitbttp://www.dprs.ir/ShowNews.php?4496

% Article 145 of the Islamic Penal Legislation: “Mirs are not judicially responsible.”

27 Article 146 of the said Code

28 Mehrizi, Mehdi,Shakhsiyat va Huqugi Zan dar Isldmtegrity and Rights of Women in Islam], EnteshdrBImi va Farhangi [Scientific
and Literary Publications], Tehran 1386, p.400

2 Hosseinkhah, Maryanokhtar-i Noh Sali Koodak Ast, Mojazatash Nakoriddide-year-old girl is a child, do not punish heBhange

for Equality website, 10 Mehr 1385 [2 October 20Q6hk dated December 201#ttp://we-change.org/spip.php?article75

%0 Maybodi, FazelBoloog az Did-i Feghhi va Karshend§luestion of Maturity from a religious and acadenigw], Farzaneh Journal, No.
5-2, pp. 27-28




satisfy the Council of Guardians, the clerics sfiettithat the age of maturity under Shari’'a was
nine full Lunar years for girls, and 15 full Lungears for boys’

According to Article 78 of the new Code, the maximpenalty for children and youth, ages 12-
15 Lunar years, who commit an offense under the laffHududor Qisas is “three months to one
year in a correctional and educational detentiorterg’ or “warning and signed undertaking not
to repeat the offencé® Children below 12 Lunar years who commit suchruss are referred to
social workers and undergo psychological assessmeamtd on such bases are referred to
educational and cultural institutions to study earh a skill, and/or put under the care of an
individual or a legal entity based on the bestrageof the child?

However, under the laws éfududandQisas minors 15-18 years of age who commit an offense
could still be sentenced to death. The only wayarsrare spared the execution order is for the
court to determine that they “are not mentally éeveloped or matured.” To make such an
assessment, the court can avail itself of the “Bxpews of the coroner’s office,” or any other
means it may deem fit. Essentially, as also meatom the press release issued by the
organization Justice for Iran: “the only chancer [dzquittal] is if [the minors] manage to prove
that they were mentally unfit or incapable of ursti@nding that the nature of their action was
against the law*

It is noteworthy, however, that even in the facswth amendments in the Code, exemption from
execution for minors 15-18 is only with regardstays and that the age of maturity for girls still
remains nine years, insofar as the main criterracfiminal responsibility is maturity under
Sharia®

The only provision for revoking execution ordergiagt minors can be found in Article 90 of the
new Code, which indicates: “in crimes under thedasHudud and Qisas concerning mature
individuals below 18 years of age, should the pets® unaware or unfit to understand, or should
there be any doubt as to the person’s mental ylditcomprehend the consequence of the act,
punishments befitting the individual based on tineuenstances and age will be issued against the
accused.”

A note in this Article adds: “To determine the métuand understanding [of the offender], the
court can avail itself of the expert views of treraner’s office, or any other means it may deem
fit.”

In fact, instead of the law banning the executibeholdren and youth below 18 years of age, as
per its obligation as a signatory to the Conventianthe Rights of the Chitfl and that of the

%1 Mahin Goriji’s interview with Mohammad Mostafaeiah has the highest rate for execution of minoesli®Farda, 8 Aban 1387 [29
October 2008]. Link dated December 20kttp://www.radiofarda.com/content/f7_Iran_Executideenagers_Mostafaei/470927.html

%2 Article 78.2 of the Islamic Penal Legislation

33 Article 78 of the Islamic Penal Legislation

3 Justice for Iran press release. Link dated Dece®bl :http://justiceforiran.org/ipc-draft/

% Author's interview with Shadi Sadr, Attorney ati.a

% Convention on the Rights of the Child, Article 3Rp child shall be subjected to torture or otherat, inhuman or degrading treatment or
punishment. Neither capital punishment nor life iimpnment without possibility of release shall baosed for offences committed by
persons below eighteen years of age.”




International Convention on Civil and Political Rig’’, it leaves the decision to the discretion of
the judge.

Leaving the decision to the discretion of the judgeld be considered advantageous, as it gives
the power to the judge not to issue the death peridbwever, considering the case history of
death sentences issued against children, thisgamaent does not look promising—given that
within the existing framework of the law in thedstic Republic of Iran, judges already had the
discretion not to issue death sentences agairidtehibelow 18 years of age.

Mohammad Mostafaei considers citations of the Cntiwa on the Rights of the Chiftito be the
most effective solution at the moment: “By refernegcArticle 37 of the Convention on the Rights
of the Child, which is not opposed to by the Coln€iGuardians, judges can stop execution of
children below 18 years of ag&”

In another interview, Mostafaei notes: “I have mewénessed a judge referencing an article in the
Convention. In fact, Convention on the Rights @& ®hild is considered law in our country, but
the ministry’s judges never cite it

On the other hand, the discretion for “assessinguntya and mental development” has been
available to the judges in the past, and the nmnjsidges have had the choice to cite sanctioned
laws to avoid issuing the death penalty againstonsinin 2009, for instance, in the case of
Mohsen Eftekhari, the judge in Branch 71 of thentimal Court in the Province of Tehran was
able to rely on the “lack of maturity” of the 16areold Nosrat who was sentenced to death for
committing murder, and acquit the accused instéad.

The ruling judge, who was one of the five judgestbe case, declared: “At the time of the
murder, Nosrat did not have a mature mind.” Theg@dubstantiated his ruling byfatwa from
Ayatollah Makarem Shirazi, who, in response to dggi some years earlier, had stated: “You
should consider carefully the maturity of mind.”

%7 International Convention on Civil and PoliticalgRts, Article 6.5: “Sentence of death shall notrbposed for crimes committed by
persons below eighteen years of age and shallencatied out on pregnant women.”

*80n 19 Dey 1372 [9 January 1994], the Iranian M4jttcame signatory to this Convention. Accordinlglahammad Mostafaei: “Iran
joined the Convention conditionally, although tluiendition’ is not acceptable, because it has tesrty specified its terms. Conditional
acceptance cannot be an abstract term, and suatiitioms’ should not be such to impose on the ragtihdividuals. As | was reviewing the
reports of the Majlis and the Guardian Councilaine across the comments of the Guardian Counaietoimg the Convention. In a letter
addressed to the Majlis, the Guardian Council writ¥ou have accepted all the Atrticles of this Cemtion (on the Rights of the Child,) but
in the future you might say that some of thesechesi are contrary to Sharia and we thus not adtéfierefore, you need to be specific and
clearly state which Articles you will not adhere b@cause the number of such Articles are incrgdsiingoes on to say: “Articles 12.1,
13.1, 13.2, 14.1, 14.3, 15.2, 16.1, 29.1(d) areraonto the Sharia.” This means that the saidsiofehe articles are not according to the
Sharia and thus cannot be referenced. Other exiatiitles in the Convention, according to Artiglef the Civil Code, which states:
“Provisions and Conventions adopted based on timst@ation between the government of Iran and ogfoeernments are considered law,
and must be abided by, and the courts are bounpltold them. Among Articles that the courts mugialg (pursuant to Article 37 of the
Convention on the Rights of the Child) is thatessence, persons below the age of 18 should remrttenced to death.” Kouhyar Goudarzi
and Tara Sepehrifar’s interview with Mohammad Mfzstg Committee of Human Rights Reporters, 9 Oat@0e8

%9 Mahin Gorji’s interview with Mohammad Mostafaeiah has the highest rate of execution of minorslidRBarda, 8 Aban 1387 [29
October 2008]. Link dated December 20kttp://www.radiofarda.com/content/f7_Iran_Executideenagers_Mostafaei/470927.html

40 Kouhyar Goudarzi and Tara Sepehrifar’s intervieithwlohammad Mostafaei, Committee of Human Righep@tters, 9 October 2008.
Link dated December 201Mttp://chrr.biz/spip.php?article2528

41 Acquittal of a minor in a first degree murder fack of maturity EtemaadNewspaper, 1 Ordibehesht 1388 [21 April 2009] kidtated
December 2011http://www.etemaad.ir/Released/88-02-01/97.htm
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For his ruling, the judge further made referenca tatwa by Ayatollah Sanei who increased the
age of maturity for girls from 9 to 13. The judgecthred: “Based on thikatwa the age of
maturity for boys can also be raised.” Eftekhapiidge also referred to the set age of 18 for the
right to marry and conduct business as statedeitrémian Civil Code.

The new Islamic Penal Code could somehow be coregides a means to promote such approach
and practices among the judges to use their disarat rendering judgment on the “maturity and
mental development” [of the defendants]; meanwhie, Code imposes no obligation, by any
measure, on the judges to do so. In fact, by ysimgses such as ‘could,” the lawmakers have left
the decision entirely up to the judges. On the ott@nd, the law has not made the ‘expert views
of the coroner’s office’ mandatory, and has lefigiin to the discretion of the court to determine
the maturity [of the defendant] ‘as it may deeni ftence, once again the Code has left the option
open to the judges as to whether or not to iss@hdgentences against minors who commit
offenses, subject tdududandQisas

Similar to the above recommendation, it was preslypsuggested in Article 33 of the legislation
for Children and Youth Cout which, has yet to be approved by the Majlis. ¢ time of the
review of the legislation by the Majlis, Rosa Gldmarlou®, Attorney-at-Law and Assistant
Professor at the Faculty of Law, noted that therdisonary nature of determinations of the age of
criminal responsibility as per the legislation emsconcern and questions as to the reform and
remedial goals of this law. She claims: “With regp® assessing judicial maturity, there are no
criteria and/or standards set forth either in lgslation or in other laws. The only standartbis
refer the minor to an expert at the coroner’s effior psychological assessment.”

The manner in which mental competence is determiaed the necessity of obtaining and
reviewing such assessment by the court is vitasnmch as this legislation has made the
exemption of minors from execution in offenses unihe laws ofHudud and Qisassubject to
determinations that they are ‘mentally immature amdit.’ In fact, notwithstanding offenses
involving drugs and controlled substances, anyrothiene that carries a death sentence is under
HududandQisas.

Under the new Islamic Penal Code, first-degree ewrsl punishable by execution, and sexual
relationships outside marriage and/or sexual iotenge with the same sex (considering specific
circumstances of the encounter and its repetitias)well as robbery (if repeated four times, and
after enforcement dfladdthree times), and [conviction undéigad-i Fil Arz[Sowing Corruption

on Earth]—all subject ttladd—also carry the death penalty. Furthermore, onthefpenalties
prescribed foMuharibih [waging war against God] is execution, also erddrandeHadd

“2 The legislation for establishment of Children afalith Courts were submitted from the governmenheoMajlis in 2001. Subsequent to
the review of the Bill by the expert commissiongte Majlis, the legislation has been reviewed sgvenes in the past decade in the
General Assembly; however, it has not yet beefigdti

“*Hosseinkhah, Maryanikhtelaf-i Nazar-i Qozzat dar bareyi Mojazat-i Kat@n[Differences of views of the ministry judges contiag
penalizing children]EtemaadNewspaper, 21 Tir 1386 [12 July 2007]. Link daBetember 2011:
http://magiran.com/npview.asp?1D=1442319

11



According to the above classification, and considethat the new Islamic Penal Code has
exempted the execution of minors 15-18 only witharels to offenses under the lawTd zir,
there are still no other restrictions imposed ia@Kring minors other than the offense of ‘Insulting
the Prophet.’ In fact, it is only with regards tnug-related offenses that children can potentially
be protected from execution, subject to the judgsgxruting the offense under the lawlaf zir.

Currently there are at least 143 cases of minodeuh8 facing the death penatfyShirin Ebadi,
Attorney at Law, and Nobel laureate, states: “Tigldst execution orders issdedgainst minors
are as a result @isas-i Nafdretribution for life], and unless and until minoase exempt from
execution undeQisas there will not be a considerable change from dtegus quo. Offenses
concerning drugs and sexual matters are the primasamgons for the death penalty, next to
murder?®

This issue is particularly worrisome when it cortegirls, inasmuch as—other th@isas which
equally places both males and females at risk etakon—qgirls are more venerable when it
comes to offenses under the lawHddd. Sexual relationships outside marriage (adulterg) a
among offenses that under the new Islamic PenaéCad potentially result in the death penalty,
albeit under specific circumstances. For instaramijltery, particularly when the offender is
married, carries the death penalty. As such, censid the high rate of [female] children married
under the age of 18 in Iran, and the statisticsvaig the number of prostitutes being married,
causes a great concern for the higher risk of yogirlg facing capital punishment for having
sexual relationships outside marriage.

Atefeh [Sahaaleh] Rajabi, a 16-year old girl whosvexecuted on 24 Mordad 1383 [14 August
2004] on charges of prostitution, in the villaga\®ka, in the northern regions of Iran, is one such
example of young girls forced into the cycle of girtution by their unfortunate socio-economic

circumstances, only to be sentenced to death uhddaw?’

At the time of her execution, Atefeh was “#6Subsequent to four convictions under ‘morality
offenses,” she was sentenced to death. At a yowsy Atefeh was arrested on numerous
occasions for ‘morality offenses,” and was sentdreach time to flogging x 100 under the law of
Hadd On her first arrest, Atefeh was 13 years oldhét fourth arrest, it was said that she was
detained as a result of a petition signed by lopalsaining to her ‘moral corruption, and sexual
relations with men not [while] having been marrtedthem.” In a report concerning the issue,

4 Report of Amnesty International re Situation ofrian Rights in Iran, 2011. Link dated December 2011:
http://www.amnesty.org/en/region/iran/report-2016et®on-64-13

> Ebadi, Shirin, Meeting of Defenders of Human RigBentre, 5 Azar 1387 [25 November 2008]

46 Amini, Asieh: “In 2007-8, out of 17 cases whereextion order was carried out against minors bé¢tmage of 18, 9 cases were
retaliation for life, 2 sexual assault, 1 sodommyd & drug trafficking.” Meeting of Defenders of iMan Rights, 5 Azar 1387 [25 November
2008]

47 A ministry judge sentenced two men 50 and 45, fdmb sexual relationship with affection, to floggimader the law oHadd Radio

Farda 9 Mehr 1383 [30 September 2004]. Link datedenber 201 Ihttp://www.radiofarda.com/content/article/32535anht

“8 The judicial authorities of Neka stated her ag@Zswvhereas Atefeh’s father, who learnt aboutae of her daughter after the execution
order was carried out, in an interview with Zanairah website showed his own birth certificate inioth Atefeh’s birth was registered 1366
[1987]. He confirmed that his daughter was onlyAigfeh Rajabi’s profile can be found on Boroum&udindation website.
http://www.iranrights.org/farsi/memorial-case--3134p
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Amnesty International stated: “It was claimed ttreg petition was signed by the locals in Neka;
however, all signatures were those of police offié&

According to journalists and human rights activistdefen Sahaaleh [Rajabi] suffered from
mental health issues. Subsequent to issuance @xémition order, a petition was signed by 43
locals of Neka asking for the stay of execution doe Rajabi’'s ‘mental disability and
developmental challenges.’” In her statement of rdefe Atefeh wrote: “There are medical
documents which prove that | suffer from mental kvesss and nervous disorder. At times during
the day | lose my mental ability... Please, your hotisten to my plea for freedom®

Leyla Mafi is another case of a girl under 18 fgcexecution for prostitution. At 17, Leyla was
arrested by the police at a brothel, and shortigrain May 2004 she was sentenced to death on
charges of ‘incest* She was convicted by the court for ‘morality offes,” to wit: ‘running a
brothel, acts of prostitution, and giving birthao illegitimate child.’

Leyla was forced into prostitution by her motheagée eight. From age 10, Leyla was repeatedly
raped by her brotheP8 At 12, Leyla’s mother forced her into a contractearriage for money to
an Afghan man whose mother also forced Leyla tsthwgion. At 12 and 14, Leyla was arrested
for prostitution, and each time received 100 lasheder the law ofHadd. Subsequent to
separating from the Afghan man, Leyla’s family sblek to a 55 year-old married man, upon
which she was again forced into prostitution. Dgrihis period, Leyla gave birth three times—all
the while suffering from mental health issues. Adaag to EtemaadNewspaper, after a number
of assessments, social workers reported that Leep@ntal ability was that of an 8 year-8id.

Subsequent to an international campaign initiate&tadi Sadr, Attorney at Law and Women'’s
Rights Activist, to save Leyla [from execution]et®upreme Court acquitted Leyla from charges
of ‘incest,” thus revoking her execution order on [arch 2005; she was also acquitted from
charges of ‘running a brothel,” for which she haei sentenced to five years’ imprisonment. The
court, however, convicted her for ‘providing meamfsnoral corruption and prostitution by way of
readiness for sexual acts,’ for which she recetheee and a half years’ imprisonment, in addition
to 100 lashes for ‘adultery.” The court further emeld her to live in a women’s rehabilitation
centre for a period of eight montfs.

Convictions Carrying the Death Penalty

Article 1 of the new Islamic Penal Code pertainscharges punishable und&tudud, Qisas,
Diyyat, Ta zirat,security and moral offenses, conditions and exemmptof judicial responsibility,

9 Report of Amnesty International pertaining to éxecution of children in Iran, Tir 1383 [July 2004]nk dated December 2011:
?Ottp:llwww.iranian.com/main/bloq/sce—campaiqn—13

Ibid
*1 Leyla Mafi's Execution Order Overturneflanan-i Iran 4 Tir 1384 [25 June 2005]. Link dated December120
http://mag.gooya.com/politics/archives/032132.php
%2 Leyla Mafi Awaiting Appeal DecisiorZanan-i Irar/Asieh Amini, 22 Farvardin 1383 [10 April 2004].rk dated December 2011:
http://zanan.iran-emrooz.net/indes/php?/zanan/m8e#/
%3 Report of Amnesty International re execution of anin Iran, 13 Tir 1383 [3 July 2004}tp://www.iranian.com/main/blog/sce-

campaign
* Ibid
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and provisions thereof. All offenses that carry theath penalty according to Iran’s laws and
regulations are defined and explained in this eaaif the Code.

According to this new Code, offenses have beemldiVinto fout® categories ofHadd®, Qisas’,
Diyyih®®, andTa zir>® Certain offenses undétadd, QisasandTa zir carry the death penalty as a
means of punishment, and in most instances sucfstpuant is not subject to clemency, or
modification to a lesser or alternate form of panignt®®

1. Sexual Relationships Outside of Marriage
1.1 Adultery

The new Islamic Penal Code considers any sexualioakhip outside of marriage a crime, for
which punishment has been set. According to the @ede, sexual relationship between a man
and a woman outside of marriage is ‘adultéhgnd is punishable subjectttadd.

Punishments undeHadd could be 100 lashég,or, in some cases, execution. Moreover,
conviction of Zina [adultery] underHadd can result in the death penalty on the fourth
conviction®?

Pursuant to Article 225 of the new Code, the folligvsexual offenses are among those that are
punishable by death:

a) Adultery with one’s consanguineous relative, isster, mother, maternal and paternal
aunt, maternal and paternal grandparent, nieca@plew or their children;

b) Adultery with one’s stepmother, in which case traulterer shall receive the death
penalty;

c) Adultery between a non-Muslim man and a Muslim woma which case the adulterer
(non-Muslim man) shall receive the tgagnalty;

d) Forcible rape, in which case the rapist shall rexéie death penalty.

%5 In both existing Islamic Penal Code and IslamindPéegislation—submitted by the government toMuaglis in 2007—'Deterrent
Punishments’ were included in the Code.

% Article 15 of the Legislation defingésaddas a punishment that its degree and type is spddifithe Sharia.

57 Article 16 of the Legislation defin@@isasas primary punishment for premeditated crimes witént to injure, wound, mutilate or murder.
%8 Article 17 of the Legislation defind3iyyih as ‘monetary fine or blood money’ prescribed byr&heoncerning unintentional crimes of
inflicting injuries, wounds, and/or causing mutitett or death, or crimes with intent in categories specified undeQisas.

% Article 18 of the Legislation definds zir as punishment for offences not specified urtid, Qisaspr Diyyih, but pertaining to
violations against Sharia and/or state regulations.

€ Article 45 of the Legislation indicates: “In crimender the law ofa’zir (levels 6-8), the court is given discretion, unsieecified terms,

to suspend sentences in part or in whole from &&e8s/” Exceptions to this discretion, however, efinéd in Article 45.5 are: “retaliation

for life, conspiracy in a premeditated murddyharebe{waging war] andAfsad-i Fel Ad [corrupts on earth].”

&1 Article 222 of the Islamic Penal Legislation defiZina[adultery] as: “Sexual intercourse between a mahvesmen who are not married
to each other. According to note 1 of this artitletercourse is when the head of man’s sexualpgnetrates in woman'’s body from front
or back.”

©2 Article 228 of the Islamic Penal Legislation defiZina under the law oHadd “In the event that the adulterer is unmarriedinishment]
flogging x 100. Article 231 of the said legislatiomlicates: “Should a man or a woman admit to foues adultery, s/he is sentenced to 31
to 74 lashes under the law™®4 zir (level 6). The provisions of this article alsofa@r toLavat[sodomy], Tafkhyzrubbing of one man’s
sexual organ against thighs and buttocks areaathanman], antlusahegeljlesbianism].

& Article 135 of the Islamic Penal Legislation
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The most significant revision in the new Code is tmission of stoning faZina-yi Muhseneh
[sexual intercourse between married man and wonmside their own marriage]. Not only has
the punishment of stoning been omitted in the newdel there is no reference #ina-yi
Muhsenehn general.

According to Shadi Sadr, however, the fact thatehe no reference tdina-yi Muhseneln the
new code does not mean death by stoning is abdlishéhe judicial laws of Iran. Indeedina-yi
Muhsenehremains a crime, albeit one for which no punishmespecified. [In such instances,]
the Ministry’s judges are given the authority undee Constitution to exercise their own
discretion in delivering verdicts of death by stapby referencing Shari’a sources, in the absence
of codified law?®*

According to Article 167 of Iran’s Constitution, K€ judge is bound to endeavor to judge each
case on the basis of the codified law. In casé@fabsence of any such law, he has to deliver his
judgment on the basis of authoritative Islamic searand authentfatwa He cannot refrain from
admitting and examining cases and delivering hdgfoent on the pretext of the silence or
deficiency of law in the matter, or its brevity@ntradictory nature.”

Furthermore, statements made in this regard bynteenbers of the Majlis suggest that the
intention is to avoid making reference to stoniaggd not to abolish it. Ali Shahrokhi, Head of the
Judicial and Legal Commission of the Islamic Cotatide Council has stated: “In reviewing the
Islamic Penal Legislation, the Judicial Commissoéithe Majlis came to the conclusion that it is
in the best interest of the regime if certain [pees] under the law odHudud namely stoning, are
not referenced in the Code.”

Shahrokhi has claimed that the reason for the ialdiond Legal Commission’s decision to ‘not
reference’ stoning in the new Code was “the lingtparameters embedded in Islam for enforcing
stoning, and the seldom occurrence of such punishifie

Ahmad Ghabel, a religious scholar and a refornmistf the view that based on the new Code
judges are given full authority to issue the dgahalty by stoning, inasmuch as ‘the [religious]
common view’ is in agreement. According to Ghab&8o long as the lawmaker shrugs
responsibility, this issue will remain unresolvdfl.lawmakers were to officially ratify [the
provisions of stoning], there would be uproar agathe members of the Majlis and those of the
Council of Guardians. However, in this fashiong[lawmaker] defers [the responsibility] to the
‘ulama [clergy] and the ‘points of imitation.” Indeed, rame has the power to challenge such
sources—especially when the quotathma, and/or ‘points of imitation,” who have authorized
and established the ‘common view,’ are long golmas there is no one to be held accountaifle.”

& Author’s interview with Shadi Sadr

65 Stoning is omitted from the Islamic Penal Code,iR&drda, 2 Tir 1388 [22 June 2004]. Link dated &aber 2011:
http://www.radiofarda.com/content/f10_Islamic_Per@dde Parliament/1760544.html

% |slamic Penal Legislation and stoning: Omissioimplacement, Radio Farda, 11 Khordad1388 [31 RGGA]. Link dated December
2011:http://www.radiofarda.com/content/F7_Stoning_Irat#3987.html
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Shadi Sadr is of the view, however, that “the nslarhic Penal Code gives at least some power to
the lawyers, when defending clients sentencedawirsg, to argue that unless the punishment is
specified in the Code, it cannot be imposed—as Awticle 2 of the new Code, albeit in
contradiction to Article 167 of the Constitutionoietheless, the new Code has created a doubt,
which is an improvement to the absolute form emgstn the Islamic Penal Code (1991).”

She further adds: “Considering the variety and vy of fatwasavailable, reference to Islamic
Shari’'a makes judgment at best arbitrary, and gethack to tribal years where there was no
standard law protecting the public equitaldi§.”

The provisions oZina-yi Muhsenelare omitted in the new Islamic Penal Code, whilehe
previous draft of the new Code—ratified by the goweent on 20 Aban 1386 [11 November
2007], and submitted to the Majlis for review on/&far [11 December] of the same year—it was
clearly stated that punishment for sexual relatibebveen a man and women undHlrsan’
[married to other§f is by ‘stoning.®® Furthermore, Articles 221.16 and 221.17 of thel shift
specified the conditions for enforcing the sentewicgtoning.”

Article 83 of the current Islamic Penal Code, sanilo the previous draft of the bill, prescribes
death by stoning foZina-yi Muhsenehsubject toHadd Conditions for the proof of a crime and
the enforcement of a penalty are no different they are in the newly ratified drdft.

In fact, the only major modification in the [200diaft of the Code pertaining to stoning was the
possibility of changing the form of capital punisémb from stoning to execution, or alternatively,
100 lashes. In later drafts, however, all referente stoning] were omitted, and there is no
mention of [stoning] in the current draft.

Note 4 of Article 221.5 of the [2007] draft statéth the event that the crime is proven based on
Bayeneh-i Shar'[Shari’a merits], but the enforcement of stoninglenthe law oHadd should
create disturbance and prove damaging to the regihee verdict of stoning, subject to the
recommendation of the prosecutor in charge aneétide®rsement of the Head of Judiciary, could
be changed to execution; otherwise, the penaltyldize modified to 100 lashes.”

Maryam Kianersi, Attorney-at-Law, explainsBdyeneh-i Shar’ [Shari'a merits] refers to
‘witness[es], or personal admission,’ i.e., if th@re any eye-witnesses, or if there is admission

57 Author's interview with Sahdi Sadr, 23 January 201

% According to Article 221.6 of the Islamic Penabjislation—draft submitted by the government toMugjlis: “Ihsanis defined as a man

or a woman in a permanent marriage to a matureithdil [other than one another], who, with a samedirhas had sexual intercourse with
each other, and who can have intercourse with tveir spouses if and when they wish. Article 22%.the said draft clarifies that

conditions such as traveling, imprisonment, meiasion, parturition, sexually transmitted diseases) infectious diseases that can harm the
other, such as AIDS, syphilis, etc. exempts théydesm lhsan

% Article 221.5.e of the draft legislation.

" The conditions defined in Article 86 of the Islanftenal Code for stoning, and notes ‘a’ and ‘bAdfcle 83, are similar to conditions
defined in the draft submitted by the governmerg, difference, however, is in Article 221.7 of fieaft] legislation where the conditions of
exemptions fronthsanis more explicitly defined.
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the sentence to stoning would be modified to execuOtherwise, if the evidence is only ‘the
judge’s knowledge,’ the judge is given discretiomrtodify the verdict to 100 lashe$.Of course

all such modifications were to be considered inagibns where, as per the comments of Alireza
Jamshidi, the Judiciary spokesman, “The enforcemistioning is ‘not in the best interest’ [of the
regime].”2 Just as Mousa Ghorbani, a member of the Maijlits tiee reasons for the modification
of stoning laws in the new Code, a “lesson leattad.

Notwithstanding the omission [in the new Code] ofaes concerning stoning and conditions of its
enforcement from the section of the law pertairimgina, references to stoning in Articles %2
and 198 clearly show that stoning has not been abolishethé Iranian laws under the new
Code.

The mere fact that the new Code makes referengasnalties for sexual relations ‘not punishable
by stoning™®, i.e., Zina-yi Ghayr-i Muhserfadultery with unmarried woman], is in and of ifsel
evidence that there are distinguishing featuresdenZina-yi MuhsenelandZina-yi

Ghayr-i Muhseneln the new Code.

In Azar 1389 [December 2010] Amnesty Internatioisslied a report indicating that from the
establishment of the Islamic Republic in 1979 teed&ran has carried out the verdict of stoning
against 77 individuals. According to this repontall likelihood the true numbers of stoning cases
in Iran are higher than reported, inasmuch as Atgriesernational was unable to obtain reports
of possible stoning cases between 1979 to 1984vithstanding the fact that in 2002, Mahmoud
Shahroudi, Head of the Judiciary in Iran at theetiordered a stop to stoning in a circular
memorandum, since then at least five men and omeandave been stoned to death, and another
two men and one woman [originally] sentenced taisip have been hung. The circular was
subsequently suspended in 2008, and the spokesittha dudiciary announced that the circular
had no legal validity and that the ministry judgesould ignore it

Since 2008, Iran has not carried out a sentence of deathtdnyirgy®. However, according to
Amnesty International’s most recent report, theee &t least 15 cases of prisoners, 10 of whom

" Conversation with Maryam Kianersi regarding thiification of the new Islamic Penal Legislation:égxtion vs. Stoning, 1 Mordad 1387
[22 July 2008]. Link dated December 20bttp://radiozamaaneh.com/alavi/2008/07/post_228.htm

2 Restrictions on Stoning Under the New Islamic Pergislation, B.B.C. Persian, 22 Aban 1386 [13 Bimber 2007]. Link dated
December 201 http://www.bbc.co.uk/persian/iran/story/2007/11/0F73 mf stoning.shtml

3 Rajm Bad-amoozi Daarad, be Edaam Tabdil Shg@dning: a lesson learnt, best to change to @i@duDonya-e Eqtesablewspaper,
Wednesday 20 Shahrivar 1387 [10 September 2008%. dated December 201ittp://www.donya-

eeqtesad.com/Default view.asp?@=121105

" Article 172: “Repentance after admission doesguaish the verdict, unless pertaining to crimesgiable by stoning or execution, in
which case, at any point, even at the time of eefment, the verdict is quashed, and instead—fdtegiior sodomy—100 flogging, or a
verdict of imprisonment under the lawBé " zir is issued.

"5 Article 198: “Standard of evidence in all crimesgéstimony of two men, unless concernitiga [adultery], Lavat[sodomy], Tafkhyz
[rubbing of one man’s sexual organ on and arouradheem man’s thighs or buttocks area]Musheghelflesbianism], which require
testimony of four men. Proof of adultery would ragquestimony of two men and four just women, usladultery is punishable by
execution or stoning (undetadd), in which case evidence would require testimongtdéast three men, and two just women.

"6 Article 228 of the [Islamic Penal] Legislation: i§ect toHadd, punishment foZina when the adulterer is unmarried is flogging x 100.
" Report of Amnesty International re Iran, DeathSgning, Azar 1389 [December 2010]. Link dated Deiner 2011:
http://www.amnesty.org/en/library/asset/MDE13/098/@/2n/311d231f-1048-4da7-9713-4c57a71924ed/md&PRADfa. pdf

"8 British Foreign Office annual report on Human Rigim Iran for 2010. Link dated December 20http://iran.net/spip.php?article2018
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are women, who have received verdict of death diyisg and are awaiting enforcement. Another
woman, Maryam Ghorbanzadeh, who was initially seced to stoning and whose verdict was
subsequently modified from stoning to execution,cisrently on death row. Also, Sakineh
Ashtiani, who was sentenced to stoning in 2006, el@se to being stoned in 2010. Subsequent to
a widespread international campaign for stay of $emtence, however, the verdict of stoning
against her was stayed. Nonetheless, the sentgagesaher has not been rescinded, and Sakineh
could still be subject to death by stoning.

The campaign entitled the ‘No to Stoning,’ initidten Iran on 9 Mehr 1385 [1 October 2006],
succeeded in saving 13 women and 2 men from imriseming. Death sentences against a
number of these individuals have been stayed, witlier cases are under review or sentdi®r
novo hearing. According to available data, most of éhesntenced to stoning are men. Though
seemingly there is no gender bias in the laws p@ng to stoning, i.e., “the law prescribes
stoning for ‘adultery between married man and worimen to each other]’ regardless of gender,”
in most instances, married men can take refugeninitiple-wives’ law$° available to them, and
thus evade charges of adultery. According to Irdaws, men can concurrently take four
permanent wivés while having countless number of tempofargnes. In light of this law, a
married man, when arrested for adultery, can cthab he had [privately] recited ti&gheh[the
verse pertaining to temporary marriage contracti,filed to register the marriage. Furthermore,
many married men who commit adultery carry on witéir affairs under the pretext of having
multiple wives (permanent or temporary) and in eindg evade any legal scrutiny or punishment.
Meanwhile, a married woman could potentially bejsabto stoning after a single incident of
adultery, and the law fails to leave any door ofperher to avoid the consequences.

Moreover, divorce laws and limitations imposed upaymen, among other factors, push women
to face execution by stoning. According to the lamviran, a man can divorce his wife by simply
going to court and complying with certain provisome., the payment dflehriyyih [marriage
portion], andUjratu’l-Mithl [cost of maintenance] whenever he desifeble can finalize a
divorce by payment of her marriage portion, if lvedgsires, without any obligation to prove any
wrongdoing on the part of his wif8 According to the note to Article 1133, women dsoajiven

" Amnesty International annual report on Human Rightlran for 2011. Link dated December 2011:
http://www.amnesty.org/en/region/iran/report-2016eton-64-13

8 Even though Iran’s Civil Code does not directlykmaeference to polygamy for men, the existendaw$ concerning conditions of
polygamy for men confirms the systematic endorséroepolygamy for men by the law. Article 1048 b&tCivil Code: Intercourse with
two sisters is forbidden, even by marriage. Arti0&9 of the Civil Code: No man should marry thagtger of his brother-in-law [wife’s
brother], or that of his sister-in-law [wife's s}, unless with permission from his own wife. At& 900 of the Civil Code: Two categories
of heirs are entitled to take one-quarter of thatesas their share: The wife or wives, provided the husband has died without offspring.
Article 901 of the Civil Code: Share of one-eitleiongs to the wife or wives, provided the husblaftdbehind offspring.

8 According to Zahra Arzani, Attorney at Law: “Nongthe above articles make specific reference éailimber of wives a man can have
at a given time. However, given that the laws ofmage and divorce were written basedraghh-i Emaamiyyiljlaws of the Imam]and the
common religious view is that every man can maoty fwives—in permanent marriage, with no mentiothefnumber of temporary
wives—effectively a Shia [Muslim] man can have fauves. As such, omitting Article 23 [from the Cddimes not remove polygamy:
Change for Equality website. Link dated Decembdr120
http://www.zanankordestan.com/index.php?option=amntent&view=article&id=480:---23-------- &catid=3rcles&Itemid=60

8 Articles 1075-1078 of the Civil Code expound oe tonditions of temporary marriages as well as nuhgr articles of the law, i.e., laws
concerning inheritance, marriage portion, alimamnd divorce make reference to temporary marriage.

8 Article 1133 of the Civil Code

8 Be Kodam Qavaneen Mo tarezeeffi@ which laws are we objecting?], Change for Eijyavebsite. Link dated December 2011:
http://1million4equality.info/spip.php?article1935
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the right to divorce provided that one of the ctinds noted in article 1119 are met. Furthermore,
women are given the right, under Article 1¥2@usband’s refusal to pay allowance) and Article
1130 (difficult and undesirable conditions), to requetivorce from the court. However,
conditions noted in these articles are not easibvgn and in some cases it could take years
[before divorce is granted]. Considering these Jaasman desiring to establish a sexual
relationship with a woman other than his wife, eviehe does not wish to avail himself of the
multiple wives options before him, could easilyatiee his wife and marry another, or even have
sexual relations with another woman without mamgyier (which does not carry a punishment of
stoning). However, due to difficulties imposed oarmaen to obtain divorce, they are most likely
to be charged and convicted4iha-yi Muhsenehif they are not happy in their marriages, or have
sexual desires towards a man other than their lndshand face death by stoning.

Notwithstanding convictions that carry the deatimgdyy by stoning, the most common sexual
convictions [against men] that could carry capgahishment by execution are charges of ‘rape
and sexual assault.’ [Statistics] in 2010 show 8%’ of the men executed were convicted of
‘sexual assault by forcible means,” and 1% condiaté ‘unchaste behaviour,” possibly another
form of sexual contact outside marriage.

1.2 Homosexuality

Under the new Islamic Penal Code sexual relatigmsshetween two men or two women are
subject to the law dfladd which under certain conditions is punishable bwtt. Iran is one of
seven countries whose laws prescribe death by @macior consensual homosexual relations.
Other countries in which homosexuals are subjeaxcution are: Mauritania, Nigeria, Saudi
Arabia, Somalia, Sudan, and Yemen.

According to the new Islamic Penal Code, in a haraoal relationship between two men, the
passive party will be sentenced to death regardéexs active party, if bynf [forcible means],

lkrah [duress], or if marrie®, will be executed® The Islamic Penal Code (1991) prescribed
execution forLavat [sodomy]®® Even though the new Code has not made any amemsimen

8 Article 1129 of the Civil Cod: If the husband reéis to pay the ‘cost of maintenance’ to his wtie, wife can refer to the judge applying
for divorce and the judge will compel the husbamditorce her. The same stipulation will be bindin@ case where the husband is unable
to provide for the maintenance of the wife.

8 Article 1130 of the Civil Code: Should the contiion of the marriage causes difficult and undédraonditions, the wife can refer to a
judge and request divorce, and upon proof of diffiand undesirable conditions, the judge can ftineehusband to divorce his wife. If this
cannot be done, then the judge has the power td dieorce. Note: Difficult and undesirable condits noted in this article refers to
hardship and conditions under which wife would sufffhe following conditions, if proven, are coresield ‘difficult and undesirable’ by a
competent court: 1- If the husband abandons hisiaggrand family for a period of 6 successive pefiodic months in a span of one year
without a reasonable excuse; 2- Husband’s addittiaiugs or alcohol harmful to the marriage andilig and his refusal or inability to

give up the habit within a period determined byhgigician—if the husband does not follow throughtwits promise, or after rehabilitation,
returns to drugs or alcohol—the wife will be grahtkvorce; 3- Confirmed sentence of the husbar&ldomore years imprisonment; 4-
Physical abuse or any continuous misbehavior bytisband that would make life unbearable for hfeyvé- Husband's suffering from
untreatable or physical condition that would irtegfwith marriage and family life.

8 Iran Human Rights’ annual report on executiong(m0. Published 23 February. Link dated Decemb#i 20
http://iranhr.net/spip/php?article2001

% Article 233.2 of the Legislation defines marriedmras: “Having a permanent and mature wife; he élinsmature and of sane mind; as a
mature person has had intercourse with his wifd,cam have intercourse with her again when he wiShe

8 Article 233 of the Islamic Penal Legislation

% Article 109 of the Islamic Penal Code: “In casesoflomy both active and passive parties will bedeamed under the law bfadd?
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regarding the passive party, it has slightly imgaweonditions for the active parties, inasmuch as
it has provided provisions allowing them to avox@eution, particularly if they are unmarried.

According to the new Code, if an active party i$ adMuslim, and the passive party is Muslim,
punishment for the active party is executibin the event that sexual contact is by penetratfon
the head of man’s sexual organ, or if one man hibsexual organ on and around thighs and/or
buttocks of another m&f if the active party is non-Muslim and the pasgiaety is Muslim, the
active party will be condemned to dedth.

The primary punishment for lesbianism under the @ade is 100 lash&s and just as in the
Islamic Penal Code, “If a female is convicted o$bianism three times, and punishment is
enforced each time (under the lawHzdd), the death sentence will be issued the fourtle tftn

The definition ofMusaheqeljlesbianism], however, has slightly been modifiedhe new Code,
and according to Shadi Sadr, based on this defimitiis very difficult to prove lesbianism.

The original Islamic Penal Code definktlisaheqetas “homosexuality of women by genitafs.”
The new Code definddusaheqelas “placing female genitalia on the genitaliahef same sex’?

Sadr, a notable activist with years of experiemcthe field of women’s rights who has defended
many men and women sentenced to death is of tlmoopihat with the new modification in the
Code concerning punishment and execution of homudex there will be less arrests and
issuance of verdicts under the lawHddd, or execution for homosexuality. Sadr [indicatkdt}
during her years of active involvement, she hasen@ome across a case of [execution for]
lesbianism and is not aware of any.

While not denying the fact that in general the poment oHaddis carried out against lesbians,
Sadr added that the few cases of lesbianism thathsis seen were in relation with female
prisoners. One such case was that of the execofian female prisoner charged with “moral
corruption and sexual assault by forcible meanisTwoman was not executed primarily for
lesbianism, but for sexual assault against anotloenan, and her case was depicted in Manijeh
Hekmat's movieZendan-i ZanarffjWomen'’s Prison] in 2000. Sadr further commenteat some

of the political prisoners of 1981 reported enfoneat in prison of floggings under the law of
Hadd with the pretext of lesbianism. “Another form ajgaession against women inflicted upon
political prisoners during that period,” Sadr deeth “was torture and harassment at the hands of

1 Article 233.1 of the Islamic Penal Legislation

92 According to Articles 236, 237 and its note: listform of sexual contact calldthfkhyz if both active and passive parties are Muslims,
each receive 100 lashes. Kissing and touching ‘Wih’ or lying naked of a few persons of the sa®e under one cover ‘with lust, and
without necessity’ is also punishable by floggiregardless of their gender.

% Note of Article 239 of the Islamic Penal Legistati

% Article 239 of the Islamic Penal Legislation

% Article 135 of the Islamic Penal Legislation

% Article 127 of the Islamic Penal Code

%7 Article 238 of the Islamic Penal Legislation
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prison authorities for what ‘they perceived’ to &ets of lesbianism.” She added, however, that
none of those allegations were ever grounds fomtip@sition of the death penalty.

In a report prepared by Justice for Iran, Monirelrd8laran, a political prisoner, shares an account
of a young girl named Mitra in Evin prison in 198ho underwent flogging for her romantic
relationship with her cellmate Parvih.

The author’s personal observation from the Womé@ugsimon Ward in Evin prison in Tehran is
that notwithstanding some sexual contact among lEem@soners—at times with the consent of
both parties, and at other times forced by oneypagainst another—the prison authorities never
seriously reacted to such conduct, and the punisteweere at best removing and transferring one
female prisoner to another ward or prison.

The news reflected in the media also indicates #xa&fcutions carried out under homosexual
offenses are against men, and their charges amnaoed primarily asL'avat [sodomy] through
forcible means.’

In a 102-page report published on 15 December 20b@erning homosexuals and other sexual
minorities in Iran, Human Rights Watch states tisatce trials concerning moral conduct in Iran
are carried out in public, it is difficult to asselsow many of those convicted and executed for
homosexuality were in fact homosexuals.”

This report, based on statements from over 100 Bewmuals, states: “Due to the lack of
transparency, it cannot be ruled out that homodsxsentenced to death for ‘sodomy through
forcible means, or rape,” were in fact those whd hamosexual relationship by consent.”

Concerning statistics of homosexuals [in Iran]s tl@port notes that inasmuch as such charges are
conducted in camera, and also considering that Beruals are often convicted under other
charges, it is very difficult to obtain accuratetafd According to some human rights activists,
from the onset of the Islamic revolution until navere have been over 4,000 cases of execution
of homosexuals, both male and femdfe.

One of the most recent incidents of execution ehbsexuals was the hanging of three men in the
Province of Khuzestan on 13 Shahrivar 1390 [4 Seb&r 2011]. The Khuzestan Judiciary’s
Public Affairs Office announced unequivocally thlaé death penalty against the three men was
carried out pursuant to Articles 108 and 110 ofigttemic Penal Code.

% Author's interview with Shadi Sadr, 23 January 201

% Report of Human Rights Watchan: Tab'eez va Khoshoonat Aleyh-i Aghaliyathadgsisi[lran: Discrimination and Aggression Against
Sexual Minorities], 15 December 2010. Link dated 2Oittp://www.hrw.org/news/2010/12/15-1

190 |ranian Homosexual Succeeded in Obtaining AsyBBC, 31 Ordibehesht 1387 [8 May 2008]. Link dategtBmber 2011:
http://www.bbc.co.uk/persian/iran/story/2008/05/680_si-iranian-asylum.shtml
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Article 108 of the Islamic Penal Code definesvat [sodomy], and Article 110 expounds that

‘sodomy by penetration is punishable by death.’ gkding to Faraz Sanei, researcher for the
Human Rights Watch: “The executions were carriedvaule from 2005 until 2010, no one had

been merely sentenced to death for ‘homosexudfty.’

The last incident publically reported concerning thse of the death penalty in a case of
homosexual relations between two consenting pasias published in March 2005. Subsequent
to the issuance of this verdict, however, there m@as$urther coverage about the enforcement of
this order’®> On 15 March 2005Etemaadnewspaper reported that the Criminal Court in @ehr
convicted two men to death based on a video remgrdontaining their sexual relationship.
According to the said report, one of the men admito making the videotape in order to continue
receiving money from the other man who paid himtfeg sexual encounter. Subsequent to the
admissions of this man, the second man was summaneédoth were sentenced to death. It
appears that the execution order issued against Wes based on charges relating to their sexual
relationship. Moreover, on Sunday 13 November eftame yeaiayhanNewspaper reported
the public hanging of two men, namely Mokhtar N4)(2and Ali A. (25) in Shaheed Bahonar
Square in the city of Gorgan. Based on publishpdnts, the government of Iran executed the two
men for sodomy®

2. Muharibih [Waging War Against God]
Muharibih is another charge that carries the death pemattyei new Code.

Article 280 of the new Code defindtuharibih as: “Drawing weapons [on another] with the intent
to Kill, threats to one’s property dfamooga man’s honor], or causing fear and security risks
the society.”

According to Article 282 of the new Cod®luharibih is punishable by: execution, crucifixion,
amputation of the right hand and the left foot, &adishment. Moreover, Article 284 rests the
decision as to which punishment is best in eacle ecggon the judge’s consideration of the
‘balance of justice.’

In the new Islamic Penal Code, the provisiondvinfharibih have not changed significantly in
comparison to the original Islamic Penal Code, #rey remain as one of the most referenced
laws for sentencing political prisoners to death.

In his October 2011 annual report on the situatbrHuman Rights in Iran, Ban Ki Moon,
Secretary General of the United Nations, expreggedt concern for Iran’s “exercise of death

0IReport of Human Rights Watch concerning the situatif homosexuals in Iran, Radio Farda, 25 Aza9138 December 2010]. Link
dated December 201fttp://www.radiofarda.com/content/f11_iran_humaghts_report gays/2249627.html

102 peport of Human Rights Watchian: Hujoom be Manazel-i Shakhsi be Dalil-i “Bifgfi” [Iran: Raiding Private Homes for “Unchaste
Behaviours,” 27 March 2008. Link dated December120itp://www.hrw.org/en/news/2008/03/27-2

103 Report of Human Rights Watchian: Du Eedam-i Digar baray-i Hamjensbasian: Two Other Executions on Charges of
Homosexuality], 21 November 2005. Link dated Decen#t®11 http://www.hrw.org/en/news/2005/11/21-1
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penalty with regards to charges bfuharibih’ He stated: “Iran’s [Criminal] Code defines
Muharibih as aggression using weapons.” The special repgtessed concerns for Iran’s
“illegal, arbitrary and summarily enforcement ofeextions, and for its failure, despite repeated
requests, to explicitly and clearly defiviharibih” %4

Subsequent to the 1979 Revolution in Iran, thousamdon thousands of Iranian political
dissidents opposed to the Islamic Republic regiraeevexecuted fdviuharibih.

In 1981, Iran’s Prosecutor-General, Ayatollah Qaidissued a manifesto by which he ordered
Iran’s judicial authorities to issue convictionsdenMuharibih against members and supporters of
political parties and groups who refuse to handheir weapons [or resist handing in their
weapons]. Through adoption of the said manifestguédeline, many members and supporters of
dissident political parties, i.e., Mojahedin-e KdpalCherikhaye Fadayie Khalg, Komala,
Democratic Party [of Iran], etc., were convictedviharibih and subsequently executed without
having ever handled a weapon or participated iredroperations.

Similarly, a number of members and supportersaf'# [leftist] political parties such daykar
and Rah-i Kargarwho ‘never supported armed operations’ were alswicted and summarily
executed by the Iranian judicial authorities kbuharibih. After the first wave of executions in the
early years following the victory of the revoluticsome members of certain political parties such
asHezb-i TudeliTudeh party] Sazman-i Fada’ian va Khalqg (Aksariyy@@rganization of Iranian
People’s Fadaeeian (majority)], who declared thepport forthe Islamic regime, were similarly
sentenced to execution und®luharibih. According to Boroumand Foundation, between the
period of 30 Khordad 1360 [20 June 1981] to 30 IKdadr 1363 [20 June 1984] alone, at least
3,895 political prisoners, including 580 women, sveexecuted® Furthermore, some three
hundred female supporters 8&zeman-i Mojahedin-i Kha[iylojahedin], executed in 198% are
among other political activists against whom thatbgenalty was issued undéuharibih X’

This pattern of execution und&iuharibih continued in the ensuing years against men and
women, albeit in comparison to the 1980s, the nusta#l considerably.

According to a report by the Iran Human Rights Qigation, there were at least 38 cases of
execution undeMuharibihin 2010, and 13% of the executions were relatethtwges of ‘waging
war against God-

104 Ban [Ki Moon]’s annual report on the Human Rigsitsiation in Iran, stressing the issue of execytBBC, 13 October 2011. Link dated
December 201http://bbc.co.uk/persian/iran/2011/10/111013 uGh ihumanrights.shtml

195 Boroumand Foundation has reported the rate ofugicers in Iran as follows: In 1381, at least 32té&te political prisoners were
executed; in 1982, 83, and 84 the number of repdemale executions were 123, 100, and 60 caspsatieely.

196 According to Human Rights organizations, namebtide for Iran, at least 4,500 of political prises@ Iran were executed for charges
of Muharebehn 1988.

07 Jenayat bee Ugoobginconsequential Crime]; first report/sexual toetagainst female prisoners during the 1980s. Repduistice for
Iran, published 2011. Link dated December 20ttth://justiceforiran.org/cwp-1/

198 |ran Human Rights Organization: 2010 Annual ReparExecutions, 23 February 2011. Link dated Decerab11:
http://iranhr.net/spip.php?article2001
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Most of the individuals convicted ®fiuharibih were charged for membership in or collaboration
with political groups opposed to the Islamic reginie 2010, 13 individuals executed for

Muharibih were charged with membershipJdandullah 15 charged with membership in PJAK, 3
charged with membership in the ‘Iranian MonarciBsbup,” and one charged with membership
in Mojahedin-e Khald®®

In its 2010 annual report on the situation of humghts in Iran, Human Rights Watch announced
that since November 2009, Iran has at least exédieolitical prisoners, including one female,
for Muharibih.

While some Shi'a scholars are against the use efdiath penalty for women charged for
Mubharibih, differences of opinion exist among the ‘points imfitation.”*® The Iranian laws,
including the new Islamic Penal Code, do not tagadgr into consideration when it comes to
Muharibih. In the 1980s, many female members of politicasidient groups, i.e., the leftists and
the Mojahedin, were executed feluharibih. Even though the number of execution orders under
Muharibih against female political activists has droppe@, practice has never stopped, and we
have witnessed the issuance and enforcement ofvsudltts in the recent years.

In one recent example, Shirin Alamhouli, Kurdisaniian prisoner accused of membership in Free
Life of Kurdistan Party, a.k.a. PJAK, was execut@dd May 2010 along with four male political
prisoners. Ms. Alamhouli was a 28-year old Kurdigdman accused of placing a bomb in a car in
an Islamic Revolutionary Guard Corps (IRGC) complexehran. In letters she wrote in prison
prior to her execution, she reported numerous enti&l where she was subjected to physical and
emotional torture at the hands of prison authaitlhysical tortures imposed upon her included
repeated beatings using cable and electric batdosording to Alamhouli, she was forced to
make confessions under duress caused by tdrture.

Zaynab Jalalian, a 27 year-old Kurdish Iranian nether example of a female sentenced to
execution on charges bMuharibih, for involvement with the opposition group, PJAKerdicts of
execution were issued against her in Azar of 1¥38&gmber 2009]. In Azar of 1390 [December
2010], however, she received a pardon, on the lb&sihich her execution order was commuted
to life imprisonment. The charge bfuharibih, however, continues to stand against'fier.

A number of female participants in 2009 post-prestthl election demonstrations, including
Reyhaneh Haj Ebrahim Dabagh, Motahareh BahramiahFafazehan, and Maryam Akbari
Mofrad who were arrested on the Day of Ashura ircddeber 2009 were also charged with

109 |hig

"0 Khaterat-i Ayatollah Montazeri: az Maraje’i Taglee8hia[Memoirs of Ayatollah Montazeri, a Point of Imitati], Vol. I, p. 622. Link
dated December 201fttp://www.amontazeri.com/farsi/khaterat/htm|/038h

112010 annual report of Human Rights Watch, pubtishe2011. Link dated December 2011:
http://www.hrw.org/sites/default/files/reports/wiPD pdf

12 Hokm-i Eedam-i Zaynab Jalalian be Habs-i Abad K&héaft[Zaynab Jalalian’s Execution Order Reduced to lifprisonment]. Link
dated December 201fittp:/radiozamaneh.com/news/iran/2011/12/18/9128
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Muharibih. They were initially sentenced to execution byial ttourt; however, their sentences
were later commuted by an Appellate Court to loriggm terms*®

Previously, a number of activists for human riglsl the rights of women such as Hana Abadi
and Shiva Nazar Ahari were charged vwthharibih, but the court rejected the charges.

2.1 Sexual Assault Against Female Political Prisone

Women who were hanged ftMuharibih often suffered further punishments beyond theatlle
sentences due to their gender.

The results of investigations by Justice for Irami¢cate that “first-hand documents and
testimonies” prove that virgin girls were subjeztsystematit™* sexual tortures and rapg prior

to execution. [These female prisoners] were sexwaabaulted under the pretext of ShaBigheh
[temporary marriage].

Amnesty International also reported in 1987 thahad received a “considerable” number of

reports indicating that young female political prisrs were forced into temporary marriages with
members of the IRGC prior to execution, and wepeda The report further indicates that in some
cases, subsequent to the execution of the prisomensibers of the IRGC have approached the
families of prisoners to ‘offer the marriage portidor their daughters. Justice for Iran has stated
in its report that in some cases such as Elahemd»ad&, in Adelabad, Shiraz; and Sima Matlabi,

in Vakilabad, Mashhad, it was written on their esdand their clothes that they were raped prior
to hanging. Similarly, family of Mahnaz Yousefzadelported that evidence of sexual assault was
apparent on their daughter’s body after executidn.

2.2 Execution of Pregnant Women Contrary to Law andShari’a

Another gender-biased punishment imposed on worharged withMuharibih during the 1980s
was the execution of pregnant women.

Article 6 of the by-law re: enforcement of punishtgeof Qisas|retribution], stoning, execution,
crucifixion, hanging, and flogging has specificatignned execution of pregnant womehBoth

113 Zanan bee Morekhagivomen without Relief], Change for Equality, 25 Mad 1390 [16 August 2011]. Link dated December 2011
http://we-change.org/spip.php?article8394

114 On the topic of systematic rape, Shadi Sadr, Bireaf Justice for Iran, in a conversation with Mamak said: “Systematic rape in the
prisons in the 80s does not mean that all femasepers were subject to rape. What it means isféiniats of sexual assault that existed were
ordered and endorsed by the higher authoritiesyathdfull knowledge of government officials. Spically, we can talk about sexual
assault against virgin girls before execution.” @t&adr,Tajavoz dar Zendanhay-i Dahe-yi 60 Sazman YafteldBAst[Sexual Assaults in
Prisons During the 80s were Systematic]. Mardoriadzar 1390 [23 November 2011]. Link dated Decenitdrl:
http://www.mardomak.org/story/67176

115 Justice for Iran reports: “According to [formeepfiale political prisoners, sexual assault of prlitprisoners during the 1980s was not a
common practice against all or majority of womeather, for the most part, against girls who weiiedpexecuted.”

116 Jenayat bee Ugoobginconsequential Crime]; first report/sexual toetagainst female prisoners during the 1980s. Reduistice for
Iran, published 2011. Link dated December 20ttth://justiceforiran.org/cwp-1/

117 Article 6, By-law Re Enforcement @isas,Stoning, Execution, Crucifixion, Hanging, and Flogg the sentence of execution, or
retribution on life, shall not be carried out dgriwvomen’s pregnancy and parturition. FollowingHigubject to the endorsement of the
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Article 91 of the Islamic Penal Code and Article84& the new Penal Code make references to
the ban on the execution of pregnant women. Althaing new Islamic Penal Code only makes

reference to this ban under ‘retribution for lifdhe explanation as stated in the said by-lawes th

chief reference for this ban.

Despite the above reference [in the by-law], sohéhe reports concerning political prisoners
executed in the 1980s indicate evidence of executigpregnant women. Furthermore, families of
the deceased prisoners have also confirmed the atigiregnancy of these women at the time of
execution. For instance, in his memoirs publisieed011 in Paris, Aziz Zarei, father of Fattaneh
Zarei who was executed in Iran in 2003, has testithat his daughter was eight months pregnant
at the time of her executidr®

Furthermore, a report published in Sweden by trwri@ittee for the Defense of Human Rights in
Iran’ lists by name, particulars and dates of ekeouof over 25 female political prisoners who
were pregnant at the time of their executith.

In his four-volume tome entitletla Zistan, Na Marg[Neither Life, Nor Death], dedicated to the
accounts of tortures inflicted on political prisesén the Islamic Republic’s prisons, a [former]
political prisoner of the 1980s, Iraj Mesdaghi, naasde references to the fact that pregnancies of
political prisoners were never an obstacle to tee@cution-*

3. Baghi [Armed Rebellion], and Ifsad-i Fil Arz [Sowing Corruption on Earth]

‘Sowing corruption on Earth’ is a phrase adoptednfiShari’a law to refer to a person, or persons,
considered to bevlahdur-ul Dam (those whose blood must be shed) and hence sulgect
execution according to Shari'a provisions. BasedStari'a and Islamic laws, on which this
charge is founded, whoever blocks the way on mapt@sders their possessions, commits a cruel
and unusual crime on earth, engages in multiplenaask killings, or participates in conspiracy to
plot against people’s lives or possessiordasdur-ul Dam™*

In the Islamic Penal Code (1991), the definitiomsl gorescribed punishments for waging war
against God and sowing corruption on earth werkided in one chapter. Articles 183 to 196 of
the Code defined many instances and examples efs#t covered under these two charges. The
Code did not examine the charges of ‘sowing corompbn earth’ separately and independently.
The new Code, however, has completely severed thesetypes of offenses, and defines

Coroner’s Office, reliable physician, and the judgé¢he prosecutor in charge of the case, shoeleétifiorcement of punishment cause risk
to the health of the child or interfere with motkerursing the child, the punishment should be gamstd until the child reaches the age of
two.

18 yad-daasht KufMake a Note]: Fattaneh was Pregnant When ThegdiHer, Iraj Adibzadeh, Radio Zamaneh, 19 Dey 199anuary
2012]. Link dated December 201ittp://www.radiozamaneh.org/print/culture/khaak/2@i/09/9790

119 The Committee for the Defense of Human Rightsan4Sweden. Link dated December 2011:
http://www.komitedefa.org/sidor/sidan4.htm

120 Online access to the text of the book. Decembii Zitp://www.khavaran.com/IrajMesdaghi/Shekanja.htm

121 Interview with Mohammad Dadkhah, Attorney at Laya Toleed Konandegan-i Filmhay-i Mustahjan 'Mufskil Ard’ Hastand?[Are
producers of pornographic films considered ‘Corsupt Earth?’] Mitra Shojaei, Voice of Germany, 1#d 2007. Link dated December
2011:http://www.dw-world.de/dw/article/0,,2609130,00.Htm
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Mubharibih solely as: “drawing a weapon [on another] with mt& kill, threat to one’s property
or Namoogman’s honour], or causing fear and security riskhie society,” while broadening the
scope of ‘sowing corruption on earth.’

According to the new Code, whosoever commits thleviong offenses is considered ‘corrupt on
earth’ and will be sentenced to death:
— awidespread crime against masses;
— crimes against internal or external security;
— spreading rumors and uttering slander;
— financial malfeasance in the affairs of the State;
— arson and vandalism;
— spreading hazardous substances, such as poisobstgical agents;
— establishing brothels, or involvement in their giems, causing severe disturbances to
public order; security risks or inflicting substahtphysical harm to individuals, or
damage to public or private property; widespreadainmorruption and offensé$

This i the first time that the law makes directerehce to acts of “establishing brothels,” or
“promoting moral corruption” in provisions of ‘somg corruption on earth.” Prior to the
ratification of the new Code, particularly in eaygars of the establishment of the Islamic
Republic, such charges were likewise being proselcunder the provisions of ‘sowing corruption
on earth,” albeit in general terms.

3.1 Execution of Prostitutes undeitfsad-i Fil Arz

Even though in the early years of the establishnoénthe Islamic Republic, many political
dissidents were executed under the combined chafg&gaging war and sowing corruption on
earth,” this law had another application which &tegl only women.

During the period of 1979 to 1981, many prostitutesl those involved in the operation of
brothels were hanged under the charges of ‘sowmguption on earth.” In fact, after the
execution of the prominent leaders of the Shahyme, and those of the army and SAVAK,
prostitutes were the first group that was subjee&xecution orders under the Islamic laws.

One of the first women executed by the Islamic Réipwas Behjat Delara, who was killed on 16
Esfand 1357 [7 March 1979], less than a month Walg the victory of the revolution. Delara
was executed for “unchaste behavior, prostituteamg operating a brothel.” According to the
article published inAyandeganNewspaper on 17 Esfand 1357 [8 March 1979], Deleaa

charged with “unchaste behaviour against mino@gymement and forcing minors to prostitution,
and making a living therefrom.” Delara, along wiikie co-conspirators, “formed a gang of

122 Article 287 of the Islamic Penal Legislation
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corrupt individuals who exploited naive teenagerd #orced them into prostitution and other
misdemeanors:®

Shortly after, a wave of execution of well-knowrogtitutes in Tehran and other large cities
began. One of the first to be convicted on chaggésorruption on earth’ was Sakineh Qasemi,
a.k.a. Pari Bolandeh, who was executed on 12 A9 ¥*

According to KeyhanNewspaper, Branch One of the Islamic Revolution@ourt in Tehran
convicted Sakineh Qasemi on charges of: “a lifetohprostitution and corruption; trading young
girls and perverting women; operating brothels prastitution homes and causing the corruption
of the new generation in this country,” and sengerner to deattf>

On that same date [12 July 1979], Saheb Afsariga®orayya Turkeh) and Zahra Mafi (a.k.a.
Ashraf Four Eyes), two other well-known prostitytegere convicted of similar charges and
executed for ‘corruption on earth.” A few short dagfter, on July 2% another prostitute, Banoo
Khorshid Safari, was similarly executed on chamfesorrupt on earth**®

Notwithstanding the decrease in number of the ei@usi of prostitutes in the second and third
decades of the Islamic Republic, this trend newenpletely stopped. The difference, however,
was that during the early years of the revolutibe, female prostitutes, in lieu of codified laws,
were convicted as ‘corruption on earth’ under Sadaws, and subsequent to the codification of
the Penal Code, charges of ‘adultery’ became this lodi their executiof?’

Furthermore, on 23 Khordad 1386 [14 June 2007],dl@nic Consultative Assembly ratified a
law by which those acting in pornographic films ev@tso considered to be ‘sowing corruption on
earth,” facing the death penalty. The provisionghed law also included producers, directors, and
cameramen involved in making such films. Furtheemaoaccording to this legislation, the
possession of 10 or more copies of one title ohdims, would suggest that the individual is a
‘duplicator and distributor,” thus subject to veatdof execution for sowing corruption on eafth.
Even though the Council of Guardians rejected thid &gislation, the practice of the Public
Prosecutor of Tehran was to charge the distributdfrpornographic films under ‘sowing
corruption on earth by way of promoting prostitaticand call for their executiott?

4. First Degree Murder

123 Bgroumand Foundation. Link dated December 2@1tp://www.iranrights.org/farsi/memorial-case--3662

124 Report of Amnesty International, London, on HuriRights under the Islamic Republic of Iran, 1980, 1§8-167

125 KeyahnNewspaperBe Hokm-i Dadgahhaye Engelab-i Islami 3 Zan va 4dMEirbaran ShodangiThe Islamic Revolutionary Courts
Executed 4 Men and 3 Women by Firing Squad)], 211358 [12 July 1979], No. 1075Beyhan2™ Quarter, No. 2, Tehrafeyhan
Publishing 1985. [pp.] 561-568

126 Report of Amnesty International, London, on HunRights under the Islamic Republic of Iran, 1980, 1§38

127 Author’s interview with Sahdi Sadr, 23 January 201

128 Approval of the Death Penalty for Producers ofegraphic Films, Radio Farda, 23 Khordad 1386 [i82007]. Link dated December
2011:http://www.radiofarda.com/content/f2_Parliament| lbath penalty portn/397493.html

129 Arrest of Porn Stars in Tehran, BBC-Persian, 1faifits 1387 [5 March 2009]. Link dated December 2011:
http://www.bbc.co.uk/persian/iran/2009/03/090304psinstars_arrest.shtml
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The new Islamic Penal Code will also issue thetdpanalty for first degree murd@t referred to
asQisas-i Nafdretribution for life].

As per Atrticle 302 of the new Cod@isasis permitted if the perpetrator is not the victinfesher or
of his/her paternal lineage. Other conditions @saswould require that the perpetrator be of
sane mind and of the same religion as the victim

According to Article 303 of the new Code, the burdéQisasagainst the perpetrator is lifted if:

- Prior to his/her death, the victim had committectime which was punishable by ‘death’
underHadd;

- If the victim deserved retribution for life, andkgled by a next of kin of one previously
murdered by him/her;

- If the victim was an aggressor and was killed tgfolawful act of self-defense;

- If the victim was the wife of the perpetrator engddn the act of adultery with another
man. Under such circumstances, if the husband §ueror] were to murder the male
adulterer also, he will not be subjeciQcsas.

The exemption of fathers and grandfathers from gihunent for killing their children, and the
exemption of husbands catching their wives in aigkact with another man will no doubt reduce
the [official] rate of the death penalty. Howevisych practices] promote unauthorized executions
that subject women to death at the hands of faméynbers, under pretense of *honour killing.’

The law ofQisascarries another exception for men that could ga@thy be grounds for honour
killings and wife killings. According to Article 3of the new Code, where victim is female and
perpetrator male, next of kin of the victims muay fmalf of the fullDiyyih [blood money] prior to
Qisas Indeed, if a non-Muslim man kills a Muslim womdre shall be executed without being
entitled toDiyyih. However, if both perpetrator and victim are nondlims, the family of the
victim is required to paipiyyih, prior to enforcement disas

The new Code has added a note to this article baseshich, “should the victim’s next of kin
choose to exercise his right@sas but unable to pay theiyyih, the blood money will be funded
by theBaytu’l-Maal [religious endowment].”

Furthermore, according to Article 430 of the newd€go‘should the person subject@isasbe in
detention, and the next of kin of the victim, doetheir inability to pay th®iyyih, prolong the
process ofQisasand leave the perpetrator in a ‘suspended stiie,court would determine a
period of time within which the next of kin coulddnsider pardon, come to an agreement, or
exercise their right tQisas’ However, should the family fail to act withinahallotted time, the
perpetrator could be released on bail with suraty a final decision is made by the next of kin.

130 Article 382 of the Islamic Penal Legislation
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Notwithstanding the inherent gender discriminaiimthe provisions ofisas,which would fully
exempt men from penalty, or reduce their punishsyeénimust be noted that in most cases women
are sentenced to death for murder of their husbands

Although the law oRQisasdoes not take into account the motive for murdesearch conducted
by independent scholars in the field of women &sidjournalists, and women'’s rights activists
detained in the common wards in Iranian prisonsasti@t the inherent gender bias in Iranian
Civil Code, and the aggression inflicted upon womesulting from such double standards, are
among numerous other factors for women murderiag tiusbands.

My extensive conversations in Evin prison in Tehwath a number of women sentenced to death
for murdering their husbands indicate that in niiestances these women were subject to arranged
marriages at an early age, without the right todie to end their matrimonial life of aggression.
Denials of the right to the custody of their chddrand their concerns over the future of their
offspring are yet other reasons these women chtmwséay in abusive marriages. On the other
hand, these women suffer from various forms of maysemotional and sexual abuse inflicted
upon them [by their husbands] without any protetaéforded to them by law. Furthermore, legal
factors such as polygamy laws put tremendous emadtidourdens on women. All such
aggravating factors drive these women to attemptuader their husbands.

Acknowledging that the law dQisasis not inherently gender-biased and its provisidasnot
impose greater penalties on women, the prevailisgrichinations in Civil and Criminal Codes
indirectly put women at higher risk of executiorg.j factors such as women’s limitations in
accessing resources, finances, awareness of theetaw result in their having fewer defense
options available to them in legal proceedingssthigher the chances that their rights as citizens
are violated during detention (both before andrdfeeng sentenced to death).

5. Sab-i Nabi [Insulting the Prophet] and Robbery

Insulting the Prophet and robbery are among otheres that potentially carry the death penalty.
According to Articles 263, and 264 in the new Codiéering profanities against the Prophet of
Islam, Shi'a Imams, and Fatemeh (Prophet’s dauphtet accusing them of adultery or sodomy
is punishable by death.

The punishment for robbery on the fourth occasifiar ahreé! convictions and punishments
underHaddis execution??

These two charges remain unchanged in the Code,gander does not play a role in the
prescribed punishment.

131 According to Article 279 of the Islamic Penal Leigtion, robbery (subject tdadd)is punishable the first time by cutting four fingen
the right hand; the second time by cutting thetrfght of the robber (from the lower part of thekkm); and the third time carries the life
sentence.

132 Article 279 of the Islamic Penal Legislation
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6. Charges Concerning Drugs

According to the British Foreign Office annual refplor 2010 on the situation of human rights in
Iran, of 650 individuals who were executed, 590tleém were hanged on drug trafficking
charged>?

Death sentences for drug-related crimes are issnelér the law ofTa zir and based on the

Amended Drug Control Laws (ratified 17 Aban 1378)[8vember 1997]. However, under certain
circumstances, particularly concerning gang-relatedl drug trafficking conspiracy cases,
provisions of ‘sowing corruption on earth’ couldcbene the basis for death sentenicés.

The number of females executed on drug relatecgelsas very low. However, women executed
for such charges are often charged with buyingetimg of small quantities of drugs, usually to
supply their immediate families.

Of thirty-two women awaiting execution in OctobdY1D in Evin prison, eight were sentenced to
death for drug-related charges. Amnesty Internatisswhich could only obtain information on
three of the eight women—reported that “they amnfrpoverty-stricken families who had no
access to legal representation during their courtgedings. Husbands of these three women are
either in jail or homeless as a result of theirgdagldictions and had left their children in theecar
of extended families due to their mothers’ arrésts.

[In her call against execution] Shirin Ebadi, suped by six human rights proponents, stated:
“The Islamic regime uses a familiar practice foeexting political prisoners under the pretext of
common [drug-related] chargeS®

The increased number of executions in Iran is @msduo the enforcement of more severe
penalties for drug-related charges. Subsequehetonbdification and amendment of drug control
laws by the Expediency Council, the amended pronsiwere endorsed by the leader of the
Islamic Republic, Seyyed Ali Khamenei, and offityatame to effect at the end of the month of
Azar.

Zahra Bahrami, an Iranian-Dutch citizen, was aegsturing the 2009 post-presidential election
unrest and subsequently executed on 9 Bahman 1ZB34dnuary 2011]. Bahrami, who was
arrested on the Day of Ashura in 2009 and detainedolitary confinement in the Evin's
notorious 209 Ward. After 10 months in solitarydamder duress during interrogations to make a

133 British Foreign Office annual report on Human Rigim Iran dated 31 March 2011. Link dated Decenai®dr :
http://iran.net/spip.php?article2018

1% Mahiyyat-i Mojazat-i Eedam dar Jorm-i Ghaachag-i ¥aa-i Mokhade{The Essence of Death Penalty in Drug Related Ctirhegal
Advisory and Parliament Affairs. Link dated DecemB@l11:http://www.hvm.ir/print.asp?id=26742

135 Amnesty International report, Iran Addiction todde, 15 December 2011. Link dated December 2011:
http://www.amnesty.org/en/library/asset/MDE13/091/2/en/0564f064-e965-4fad-b062-6de232a08162/md €89 en.pdf

136 Call by Nobel laureate Shirin Ebadi and six hurrights organizations for the halt to executiongram, 16 February 2011. Link dated
December 2011http://hrw.org/news/2011/02/16-0
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televised confession and accept heavy chargesyahexecuted under the pretext of drug charges
before her court hearing for security related casty

Shirin Ebadi commented [about Bahrami], saying:r‘ifears now the Iranian authorities have
arrested and prosecuted political dissidents ufadeicated charges such as possession of alcohol,
drugs, or even weapons. Considering the increasaritber of executions, the judiciary’s lack of
transparency and recent changes in the drug cdatvs| issuance of execution orders for political
dissidents under such pretexts is of serious cori¢&t

*k*k

A quick overview suggests that the revised IslaRenal Code, soon to be the basis of criminal
law in Iran, is not a step forward in eliminatingrgler discriminations, or lessening, let alone
banning, verdicts of execution. In fact, most lgwsviously referenced in delivering verdicts of
execution remain unchanged.

It is only in certain instances such as stoningmoésexuality, and the age of criminal

responsibility that the new Code, by either addingmitting certain provisions, has made elusive
changes to the form of the penalty, particularlpaarning verdicts of death penalty. The fact is,
however, that in most instances the law has giviseretion to the court. Although, some

amendments may have lifted the certainty that edigtreviously in certain provisions, thus

availing some defendants a better defense, thatatde consequence that applications of the
death penalty will become arbitrary cannot be dinie

Moreover, gender-related factors that place wonmegreater risk of facing the death penalty
remain unchanged in the new Code.

Notwithstanding the fact that females face a gre@d& of execution due to their age of criminal
responsibility being lower [than for men], othestances such as adultery [b&@ima andZinay-i
Muhseneh murder, charges of corruption on earth and delgted offenses also put women at a
greater danger of facing execution due to the matdrprovisions that exist in both Civil and
Criminal Codes.

Moreover, with respect to crimes of murder, in #ddi to inherent gender discrimination
concerning unofficial killings, including honor kilgs, the inequalities embedded in the Civil
Code cannot be ignored as contributing factorgjquaarly with regards to spousal killing.

All things considered, it appears that by havingdenaelected adjustments in the wording of
certain provisions, the new Islamic Penal Code ealitinue to enforce the penal laws just as they
were enforced before in the Islamic Republic ohlra

37 Two executions and 129 years’ imprisonment fordnpolitical prisoners in the last year. Hamidedzai, Radio Zamaneh, March
2011

138 Call by Nobel laureate Shirin Ebadi and six hurrights organizations for the stop of executiongam) 16 February 2011. Link dated
December 2011http://hrw.org/news/2011/02/16-0
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