& o e
&/ é/f/l u}”t'L-/;/’/‘
IRAN HUMAN RIGHTS

Documentation Center

Understanding the Rushdie Affair: Blasphemy and Extrajudicial Killing in Shi’a Islam

(May 2012)

Commissioned by:

Iran Human Rights Documentation Center
129 Church Street

Suite 304

New Haven, CT 06510

USA




Understanding the Rushdie Affair: Blasphemy and Extrajudicial Killing in Shi’a Islam

Despite its multifaceted impact—on geopolitics, human rights, and ordinary lives—nearly twenty-five
years on, the central impetus behind the Salman Rushdie affair remains unanalyzed.

Contrary to reflecting the whims of an individual, Ayatullah Ruhollah Khomeini’s 1989 fatwa against the
author of The Satanic Verses—calling on “all brave Muslims of the world” to “kill him without delay”—
was derived nearly verbatim from the writings of a millennium-old religious legal tradition, of which
Khomeini was a lifelong student, and which informs the crux of modern Iranian law.

In this primer, for the first time in the English language, an introduction to blasphemy—perceived insult
of the Prophet Muhammad—in classical Twelver Shia Islamic law will be presented. This survey will be
divided into three sections:

i. Fatwa Roots: The development of Twelver Shia theology and jurisprudence

ii. Classical Scholarship: A selection of classical and modern scholarly opinions (including that of
Khomeini), tied into modern Iranian penal law

iii. The Future: Legal reform in Iran, with an emphasis on the efforts of Ayatullah Yusuf Saanei

This analysis is not intended to be comprehensive (in any facet), but rather to fill gaps in the English-
language, public knowledge of the topic. It is hoped that this will contribute to better understanding the
contours of this historical event, and human rights abuses that continue to emanate from Iran.

Fatwa Roots: The Development of Twelver Shia Law

A man from the Hudhay! tribe used to insult the Messenger of Allah. When this
reached him, he said, “Who is for this?”> Two men from the Ansar stood and said,
“We are, O Messenger of Allah.”

So, they set off until they reached Araba. They inquired about the man, and learned
that he was herding his sheep. They caught up to him while he was in the company
of his family, and his sheep, and did not greet him.

He said, ““Who are you? What are your names?”” They said, ““Are you so-and-so,
son of so-and-so?”” “Yes.” They then descended upon him and struck his neck.

Muhammad ibn Muslim then said to Abu Jafar, “What is your view if someone today
insults the Prophet? Is he killed?”” He replied, “If you do not fear for yourself, then
kill him.” "

This account, while describing an event from Muhammad’s life, was imparted nearly 100 years after his
death. In addition to the Koran—the direct revelation from God to Muhammad—early Muslims also
sought to preserve his words and actions, as a dual source of religious law and guidance. Collectively
known as the sunnah (lit. way), such historical accounts were eagerly sought by learned men within the
burgeoning Islamic milieu—many of whom traveled vast distances to seek out the last of Muhammad’s
living companions, or those who had similarly learned from them. These accounts would in-turn be



passed on to successive generations in the same manner, eventually to be compiled 150-400 years after
the birth of Islam, into what today are generally known as books of hadith (lit. report, narrative).

However, in contradistinction to the view that the sunnah—knowledge of Muhammad’s words and
actions—was interspersed throughout the early Muslim community, to be scavenged and collected, other
views persist. According to some schools of speculative theology that arose during this period, this
knowledge was instead embodied within a living individual—an infallible guide who inherited divine
prerogative to religiously and politically succeed Muhammad after his death, and could authoritatively
impart his teachings. For a number of theological and political movements, such a guide could be found
within the ranks of Muhammad’s own familial descendants. Today, few such minority groups remain
within Islam, the Twelver Shia—concentrated in Iran, Irag, Lebanon, Bahrain, and Pakistan—the largest
among them. Accordingly, Twelver Shia theology posits a lineage of twelve Imams (lit. leaders), tasked
with guiding the Muslim community. The last of these, the Twelfth Imam, Muhammad al-Mahdi, is
thought to be alive, but in a state of ghaybah, or “occultation,” since 255 AH (869 CE), and will reappear
at the end of the world to guide the community once more.

While the Imams were indeed historical figures whose familial status and connection to Muhammad’s
legacy ensured them a level of social and scholarly repute, Twelver Shia theology postulates that they
also maintained a select group of inner companions, who, like their counterparts in the general Muslim
community, received accounts of Muhammad’s sunnah through their innate and inherited knowledge. By
around 300 AH (912 CE), the first formative books of Twelver Shia praxis and law had developed, to this
day serving as a claim to Muhammad’s intellectual inheritance.

History, Brought Full Circle

It is within this context that the above account can best be understood. It details an exchange between the
Fifth Shia Imam (a great-great grandson of Muhammad), Muhammad ibn Ali al-Bagir—also known as
“Abu Jafar’—and one of his closest students. After imparting the story of Muhammad’s order to execute
the man who had insulted him (the nature of which is never specified), al-Baqir is then asked a question:
“What if someone today does this? Is he killed?” The response: In lam takhaf ala nafsika faqtulhu—*If
you do not fear for yourself, then kill him.”

While al-Bagir lived in Medina, Islam’s second holiest city, the Shia were predominately situated in Kufa,
modern day Iraq, and would visit him during the Hajj season to seek religious counsel. At this time, most
of the Islamic world, including both Medina and Kufa, were under the rule of the Umayyad Caliphate—a
government which minted currency, conducted war and diplomacy, and had a system of justice and
representation which extended to the local level. By rejecting recourse to the law, al-Bagir establishes a
dangerously irrational precedent: Independent of one’s state or government, and absent of any legal
mechanism, execution for blasphemy is a personal duty that can be carried out anywhere.

This account would later be recorded in two of Shia Islam’s most prominent early books of hadith and
legal literature: Al-Kafi, by Muhammad ibn Yaqub al-Kulayni (d. 329 AH/940 CE), and Tadhib al-
Ahkam, by Muhammad ibn al-Hassan al-Tusi (d. 460 AH/1067 CE). Its content, reinforced by centuries



of scholarly commentary, would be incorporated into foundational books of religious curricula, and
studied in the hawzas of Qom and Najaf.

The effects of al-Bagir’s purported words would come full circle in 1989, in the form of a fatwa read over
Radio Tehran. The proclamation by Ayatullah Ruhollah Khomeini resulted in an assault on innocent
human life, material property, free society, and the livelihood of an author, the full effects of which
cannot be justly covered here:

I am informing all brave Muslims of the world that the author of The Satanic Verses,
a text written, edited, and published against Islam, the Prophet of Islam, and the
Koran, along with all the editors and publishers aware of its contents, are
condemned to death. I call on all valiant Muslims wherever they may be in the
world to kill them without delay, so that no one will dare insult the sacred beliefs of
Muslims henceforth. And whoever is killed in this cause will be a martyr, God
willing."

Classical and Modern Scholarship

While the previous account should be sufficient to paint a picture of how the Twelver Shia legal canon
envisions dissent, unfortunately there are many more of a similar nature.™ However, due to the intention
of this paper as a primer, rather than a comprehensive survey of religious history, it will have to suffice as
the sole example from the hadith literature.

However, perhaps more pertinent to understanding Khomeini’s fatwa is scholarly precedent—which, in
clerical circles, plays a supporting role in legal interpretation. This section presents a survey of scholarly
opinions, from some of the earliest and most prominent works of Twelver Shia law. This list will be
rounded out by a selection of modern opinions, including from Khomeini’s own jurisprudential work,
Tahrir al-Wasilah. As with the majority of content in this paper, these are appearing for the first time
outside their original Arabic.

Ali ibn Babawaih al-Qummi “Sheikh al-Saduq” (d. 381 AH/991 CE)

Whoever insults the Messenger of Allah, the Commander of the Faithful, or any of
the Imams, his blood immediately becomes lawful (to shed)."

Ali ibn al-Hussein “Sharif al-Murtada” (d. 436 AH/1044 CE)

As for insult of the Prophet, the Twelver Shia are unanimous: Whoever insults the
Prophet, a Muslim or dhimmi, he is killed...

It is related from Malik ibn Anas that whoever curses the Prophet from the Muslims
is killed, and not asked to repent. And whoever curses the Prophet from the Jews or
Christians is killed, unless he converts to Islam. This position from Malik
corresponds to the Twelver Shia..."



It is related from Layth ibn Saad that a Muslim who insults the Prophet is not
considered, or asked to repent, but is killed in his place, and the Jew and Christian
likewise. And the Twelver Shia agree with this."

Muhammad ibn al-Hassan al-Tusi “Sheikh al-Tusi”” (d. 460 AH/1067 CE)

Whoever insults the Messenger of Allah, or any of the Imams, his blood has become
liable to shed, and it is lawful for whoever hears that to kill him, so long as he does
not fear through his killing for himself or others. If he fears for himself, or any of
the believers, injury at that time, or in the future, then he should not confront him."

Ibn Zuhra al-Halabi (d. 585 AH/1189 CE)

Whoever insults the Prophet, other Prophets, or any of the Imams, he is killed. And
there is no claim against the person who hears that, and kills him without the
permission of the ruler. The proof for all this is the consensus of the (Twelver Shia)
community."™

Ali ibn Ahmed al-Amili “Shahid al-Thani”” (d. 1011 AH/1602 CE)

Whoever insults the Prophet, or any of the Imams, he is killed. And it is permissible
for anyone who is made aware of it to kill him. This is even without the permission
of the leader, or judge, so long as he does not fear for himself or his wealth, or a
believer’s life or wealth. With these (factors present), the permissibility (of killing)
is denied. This ruling also extends to (insult of) the Prophets, because their
glorification and perfection is known in Islam, and their insult is apostasy. This also
includes the mother of the Prophet, and his daughters, not specifically Fatima alone.
And perhaps the ruling could be restricted to her alone, because there is a
consensus on her purity.”™

Ayatullah Ruhollah Khomeini (d. 1989 CE)

Whoever insults the Prophet—I seek refuge with Allah—it is obligatory upon
whoever hears that to kill him, so long as he does not fear for his life or honor, or
the life or honor of a believer. And with (these factors present), it is not permissible.
And if he fears for his wealth, or the wealth of his brother (in faith), this is also
permission to abandon his killing. This is not contingent upon the permission of the
Imam, or his representative. And this situation is the same for whoever insults any
of the Imams, and also Fatima al-Zahra. If he returns to insulting the Prophet (after
the killing had been averted due to fear), then kill him, with no doubts.

Ayatullah Abu al-Qasim al-Khoei (d. 1992 CE)

It is obligatory to kill whoever insults the Prophet, by whoever hears it, so long as
he does not fear injury upon himself, his honor, his wealth, or similar things. This
extends to insult of the Imams, and insult of Fatima al-Zahra. The allowance to kill
him does not rest upon the permission of the judge/legal authority.™



Ayatullah Mohammad Reza Golpaygani (d. 1993 CE)

Whoever insults the Prophet, it is permissible for whoever hears that to kill him, so
long as he does not fear injury upon himself, his wealth, or others from the people of
faith."

Islamic Penal Code of Iran (Qanun-i Mujazat-i Islami Iran)

Article 513: Whoever insults Islamic sanctities, or any of the glorified Prophets, the
Pure Imams, or her excellency Fatima al-Zahra, should be executed if it equals
insult of the Prophet, and otherwise should be sentenced to imprisonment for one to
five years.™

Ayatullah Yusuf Saanei and the Case for Iranian Legal Reform

Let me declare my belief clearly. The destiny of the religion’s social prestige today
and tomorrow will depend on our interpretation of the religion in a manner which
would not contradict freedom. Whenever in history a religion has faced freedom, it
has been the religion which has sustained damage. Even if justice has contradicted
freedom, justice has suffered. When the progress and construction have curtailed
freedom, they have been undermined. ™"

Former Iranian President Mohammad Khatami, May 1998

Despite the seemingly unambiguous pronouncements from the hadith and scholarly literature that
sanction extrajudicial killing of blasphemers—there do exist arguments against carrying out the measure
today. In fact, the religious case against Khomeini’s fatwa, and in support of legal reform in Iran, is
surprisingly strong.

While many voices in Iran greatly desire to do away with problematic, religiously-inspired laws—by
seeking reform without regard for the religious and scholarly tradition, reformists bear the ire of
“hardliners,” who in turn perceive all reform efforts as being pro-Western, and anti-Islamic. Voices of
reform from within the religious tradition itself, however, are much rarer, and indeed largely the effort of
a single individual: Ayatullah Yusuf Saanei.

Saanei has cemented his role as a reformer by reexamining religious issues of modern social significance,
including: The equalization of “blood money” between all citizens, regardless of religion or gender; the
raising of the minimum female age of marriage from 9 to 13 years; and establishing the equality of
witness testimony between men and women. While Saanei takes Islamic law to the periphery of its
traditional understanding, the quality of his scholarship and length of time in the hawza have helped place
him squarely within the acceptability of the clerical establishment.® While none of his views have been
adopted by law (the change in blood money came close, twice), the trajectory of his scholarship provides
him a unique and necessary role among reform efforts in Iran.

Saanei’s apparent quest for reform also extends to blasphemy. Interestingly, the majority of his treatment
on the subject comes from Figh al-Thagalayn fi Sharh Tahrir al-Wasilah—a commentary of Khomeini’s
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own jurisprudential work (translated in the previous section).”™ While his analysis of the subject is far
from comprehensive, it represents the best attempt at reform, both from within the clerical establishment,
and also in scholarly literature.

While Saanei does deconstruct and seek to contextualize both the hadith accounts and scholarly
statements—Iegal reform through religious reinterpretation is not realistic. Rather, more broad,
methodological arguments will be explored. Saanei’s contributions are clearly quoted—everything else is
commentary.

Harm to Islam

Regardless of the cruelty or irrationality present in the legal literature, there is a condition that remains
constant: Lack of harm. Nearly every scholar articulated that permission to exact extrajudicial justice is
dependent upon a lack of harm: To life, honor, and property.

Commenting on Khomeini’s condition that killing be abandoned if it affects the “life or honor of a
believer,” Saanei remarks:

This also includes the glory and honor of Islam. If killing becomes reason to accuse
Islam of (having caused) distress and disquiet, then the punishment, and its law, are
dropped. Islam is a religion separate from security and government. The priority is
the glory of Islam, and preserving the honor and life of the believer.*""

It cannot be doubted that Khomeini’s fatwa against Rushdie—and continued human rights abuses today—
have severely harmed Iran’s international standing, worldwide perception of Islam, and in many ways, the
lives and livelihoods of most Iranians, not to mention the direct damage to material property and innocent
human life resultant from the fatwa itself. They have served to isolate Iran, limit the mobility of its
citizens, harmed its business, academic, and diplomatic interests, and turned it into a worldwide pariah.
Clearly, it is from this viewpoint that the strongest religious case against punishment for blasphemy can
be made. Moreover, reform from this perspective can be done without even touching or having to
reevaluate the religious or scholarly tradition.

An Affront to Reason: The Victim’s Inability to Defend Himself

Elaborating slightly on the previous point, Saanei states:

The permission (to kill blasphemers) rests upon a lack of damage and harm. It is
not fitting that doubts exist concerning (the condition) that there be a lack of fear
and damage. This includes upon Islam and its glory—that Islam lose its sanctity
and become accused of anarchy, and a lack of security and safety. Along with this is
(the fact that) the victim would be unable to defend himself (from the accusations
against him). How can it be ruled that he committed blasphemy, and is deserving of
punishment? "



Strangely, this logical argument receives no mention in the scholarly literature: The inability of those
accused of blasphemy to defend themselves, and the pretext that allowance of extrajudicial justice can
provide for murder. Indeed, it has been demonstrated that accusation of blasphemy—when carried out
through the mechanism of the law, in other Muslim countries—is routinely abused to settle personal
disputes. Extrajudicial punishment, no less, would run afoul of reason and rationality—aqualities that are
not only praised in Shia Islam, but are woven into the fabric of the cosmos:

The Fifth Imam, Muhammad al-Bagqir, said: When Allah created reason, He
guestioned it, and then said, “Come forward,” and it came. He then said, “Go
back,” and it went back. He then said, “By My honor and glory, | have not created
a creation more beloved to Me than you, and I will not perfect you except in those |
love. It is by you that I command, and by you that I prohibit (from sinful actions). It
is by you that I will punish, and by you that I will reward.” **

Contradiction to the Koran

While both Sunni and Shia Muslims view the sunnah as a dual source of law which works in tandem with
Koranic injunctions—there are hadiths which urge abandoning laws which contradict it. As most
Muslims can testify, punishment for blasphemy, much less carried out extrajudicially, receives no support
in the Koranic text. Most Shia Muslims today, including the vast majority of religiously literate Iranians,
truly do believe Islam and human rights to be compatible, and will often employ this line of reasoning:

The Sixth Imam, Jafar al-Sadiq, reported that the Prophet gave a sermon at Mina
and said: ““Oh people, whatever comes to you from me that agrees with the Book of
Allah, then | said it. And whatever comes to you that disagrees with the Book of
Allah, I did not say it.”

Limitations on the Implementation of Hadd Punishments

In Islam, two types of penal punishments exist—hadd (fixed) punishments, and tazir (discretionary)
punishments. In the legal literature, discussion of blasphemy (sabb al-nabi) is found in sections related to
hadd punishments—specifically, under gadhaf: False accusation, or slander, usually of a sexual nature.
Indeed, it seems that most scholars conceived of blasphemy as a sub-category of slander. Although,
given its extrajudicial perception, it has escaped more formal attempts at legal codification. Khomeini
also included his discussion of blasphemy in Tahrir al-Wasilah under “Kitab al-Hudud”—the chapter on
hadd punishments.

However, in the hadith and legal literature, it is well established that hadd punishments cannot be carried
out in “the land of the enemy”—that is, in lands not governed by Islamic law. In the same chapter,
Khomeini states:

Hadd punishments, if they consist of lashing, are not carried out in intense heat or
cold. In the winter they should be done in the middle of the day, and in the summer
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at a cooler time, so as not to bring about loss or damage in excess of the intended
punishment. And they are not carried out in the land of the enemy, and not in the
sanctuary (of Mecca), if someone has taken refuge there.

Theoretically, if considered a hadd punishment, this stipulation would rule out the religious permissibility
of killing blasphemers worldwide, especially in the West, as Khomeini sought to do. Indeed, the scholars
featured previously lived in theocratic environments, and contextually were not addressing worldwide
retribution for blasphemy. However, the finer points of religious law are often muted when filtered down
to the level of reality.

Conclusion

The vast majority of Muslims are peaceful individuals who do not relate to their faith through legalisms,
or classical scholarship. However, the worldview of Iran’s ruling clerics is one that favors reference to
this often-murky history to inform its day-to-day dealings. It is hoped that this paper serves to elucidate
the historical record, prompt self-searching and questioning, and contribute to the quest for legal reform
and human rights in Iran, and the broader Muslim world.

 Muhammad ibn Yaqub al-Kulayni, Al-Kafi. Vol. 7, p. 267, #33
Muhammad ibn al-Hassan al-Tusi, Tadhib al-Ahkam. Vol. 10, p. 85, #98

While this account is absent from Sunni hadith literature, it is also found in Daim al-Islam, a fourth-century Ismaili hadith
collection which drew upon Sunni and Twelver Shia sources.
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il | addition to blasphemy, a comprehensive analysis of freedom of speech and religion in Twelver Shia jurisprudence would
also need to include apostasy (the leaving of religion, rather than its insult), the treatment of non-Muslims in the Islamic state,
and envisioned relations with Muslims of other intellectual persuasions.
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* Tahrir al-Wasilah, Book of Punishments (al-Hudud)

alle e ala gly o Y dnas cduin e ol Gepe i ol Ao ol andl o Cotg pl le Al Al e a g iy Madl g all g agde A e Ll s e
Bgaall Blall Lis @Dl pgade AV amg s gl Jladl 1385 cagils o aDladl agde ala¥) e 03 o @lld Caigiy Yl & 3 Sla SIS 4l Jle f 4y Sinel)
IS B 5y (Ua) il o ) a5l s cdn s o Ngale i) o3l s allall

X' Minhaj al-Salihin, vol. 2, p. 43

Gy (o) pgade ) Bt s 4y Balig IS gaiy pboall alle ol dui e ol dnds ey uall Caay ol Lo dmalis o (40l adde & (i) ol Gon (e 08 iy
= Al Slall e IV I Al 3lsm zling Yy aDadl lgale o1 a3l dakala

X Durr al-Mandud, vol. 2, p. 242. In the entirety of the scholarly literature, Golpaygani’s analysis of blasphemy is the longest,
and most in-depth. Though, most of it is irrelevant for the purposes of this paper.
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XV BBC, “Monitoring President Khatami’s Anniversary Speech.” http://news.bbc.co.uk/2/hi/world/monitoring/99569.stm

* While this is still largely the case, Saanei was among several notable clerics who were reprimanded for their criticism of the
government during the 2009 presidential elections. There are rumors that his title of Ayatullah has been stripped by a clerical
council, though, this is not definitive, and he continues to meet publicly with other clerics.

i Revealingly, the only published volumes seem to be on the topics of divorce (talaq), and retribution (gisas)—where the
discussion of blasphemy is found. Both of these areas contain multiple issues of prominence in relation to Iranian legal and
social reform.

il Al-Taligat ala Tahrir al-Wasilah, vol. 2, p. 492

10



DY e Ayl oY Wa g e Sall s A e JIa s all 5 48 0l 5 3adl g g e 5 7 el s ety pDLY) Al o Al sy 5 cad g 2Dy 850
Andly Gegall G e o aliia g

il Eigh al-Thagalayn fi Sharh Tahrir al-Wasilah; Kitab al-Qisas, p. 54

emjsﬁb)ﬂlgfmghﬂ_)}):\a.a_g‘\la} Aaly ¢ t.t.a:l‘ AEi}CJeD\M}'\ 453‘-’ _)_).u.'a“ ler. u_,aj‘ eagbéﬁjgéd\ﬁy‘gi@\y 4_\4 ¢ C)ah_g _))x.'aj‘ géj'éx_lﬁ}
anll sf g sl aBliaiad s o) 4dS5 )l dgle oSay aSaplaall o 8 e Jiall S ae 43 s ¢ 4 gl 5 )

* Muhammad ibn Yaqub al-Kulayni, Al-Kafi. Vol. 1, p. 1, #1

ol @l 3 Ll el Cpad V) LT Y 5 Slia ) oal g BlA cdla b Dlay Gie 5 1B o3 s ol el QU8 G5 Jials (sl el 18 B3 aikis JGadl ) Gl L
il gl g ecle Al s el Al s

®bid. Vol. 1, p. 69, #5
alil oJ8 ) QUS Callay oSela Loy 4l Ll ) IS 381 0 i oSela L Golall Lgal U8 ey all g agle ) Jha il uad
I Tahrir al-Wasilah, Book of Punishments (al-Hudud)

e e 1ail ) ) o el e W sa 03y Aelas b Chpall Ldg ¢ gl o g M3 8 4y LA g ol ol Y a8l el 8 lals (IS aall Gy Y
48 ele aliy o all b aall i ge Canal glg zad bl g padaall b adle Sacay ST cad) ol e Gle aall G35 gaal) ia ) B L6 Y g canll o 5Y

11



