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PLAINTIFF’S MEMORANDUM OF LAW WITH RESPECT
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I. INTRODUCTION

This is an action to redress the wrongful death of an American national, Cyrus Elahi, who

was assassinated on October 23, 1990, in Paris, France, by agents of the Iranian government in

an act of state-sponsored terrorism. Plaintiff Dariush Elahi, brother of Cyrus Elahi and

representative of his estate, has brought this lawsuit pursuant to the provisions of the Foreign

Sovereign Immunities Act of 1976, as amended, 28 U.S.C. §§ 1602-1611, that grant jurisdiction

over foreign states and their officials and agents and that create federal causes of action for

personal injury or death to American nationals resulting from state-sponsored terrorist attacks.
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ADe.fendants, the Islamic Republi.c of Iran and the Iranian Ministry of Information and
Security, have failed to enter an appearance in this nﬁatter, notwithstanding the fact that service
of process was made upon them in accordance w1th the statutory procedures._ See 28 U.S.C. '

" § 1608(3)(4).‘ This Court entered an order of default against the defendants. on August 14, 2000,
pursuant to 28 US.C. § 1608(6) and Fed. R. Civ. P 55(a). Before this Court may enter a
]udgment by default in a spe01ﬁc monetary amount agamst the defendants the Fore1 gn
Sovereign Imrnunities Act provides thatthe plaintiff “establish[] his claim or right to rellef by
evidence that is satisfactory to the Court.” 28 U.S.C. § 1608(e). Accordingly, this Court has
scheduled a non-Jury, ex parte ev1dent1ary hearmg to prov1de plamtlff with an opportumty to
establlsh that the Defendants targeted Cyrus Elah1 for assassmatlon and arranged for his kllhng

because he actively opposed the abuses of the Islamic reglm‘e7

: Service of process was accomplished onF ebruary 20,‘2000, with the assistance of

the Swiss Embassy in Tehran, the United States’ protecting power in the Islamic Republic of
Iran! See Plaintiff’s Memorandum in Support of Ex Parte Motion for Entry of Default. This
Court has yet to receive any response from defendants, either through counsel’s entry of
appearance, or through a diplomatic note. ,

‘ This Court may take judicial notice of the fact that the Islamic Republic of Iran is an

. experienced litigant in the United States federal court system in general and in this Circuit in
particular. See, e.g., Foremost-McKesson v. Islamic Republic of Iran, 905 F.2d 438 (D.C. Cir.
1990); Persinger v. Islamic Republic of Iran, 729 F.2d 835 (D.C. Cir. 1985); Berkovitz v. Islamic

Republic of Iran, 735 F.2d 329 (9th Cir. 1984); McKeel v. Islamic Republlc of Iran, 722 F.2d
582 (9th Cir. 1984). o

2 This procedure has been followed by this Court in prior actions brought by, -
victims (or the next-of-kin of victims) of terrorist acts sponsored by the Islamic Republic of Iran.
See Flatow v. Islamic Republic of Iran, 999 F. Supp.1, 6 (D.D.C. 1998); Cicippio v. Islamic
- Republic of Iran, 18 F. Supp.2d 62, 67 (D.D.C..1998); Anderson v. Islamic Republic of Iran, 90
F. Supp.2d 107 (D.D.C. 2000); Eisenfeld v. Islamlc Republic of Iran, 2000 U.S. Dist. LEXIS
9545 (D.D.C. July 11, 2000). o :
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| Pursuant to this .Co‘urt’s order and in anticip_ation of that hearing,rp‘laintiff submits this
rﬁemorandum of law esvt'ablishi‘ng that this Court has subject matter juriédiction over plaiqtiff’s
clai’ms., has .personal jurisdiction over the defendants, and has the deer and authority to award.
both vcompenSat.ory and puniti?eAdamages in aﬁ amount to be détermined by the Court. This

memorandum also discusses the evidentiary sténdard for entering a judgment against the

- defendants.

II. STATEMENT OF THE CASE
This matter arises from terrorist écts undertaken on behalf and under the direction of
defendahts, the Islamic Republic of Iran and the Iranian Ministry of Information and Security

(“MOIS”), which directly resulted in the assassination of Cyrus Elahi, a 47 year-old United

- States national. As will be demonstrated at the hearing in this matter, the Islamic Republic of -

Iran and MOIS targeted Mr. Elahi becaﬁsg he was as a senior official of the Flag of Freedom-

Organization (FFO), a democratic movement opposed to the abuses of the clerical regime in

'Irén, whose headquarters were in Paris, France. The aims and purposés of the FFO are the

realization of the fights and freedoms of the Iranian people and the establishment of a pluralistic

society and parliamentary democracy in Iran. These goals directly threatened the_ authoritarian

‘and anti-democratic forces within the Iranian clerical government.

A. Iran’s Terrorist Actions Against Political Opponerits
and Its Assault on Freedom of Expression '

Since its founding in December, 1979, the Islarrﬁc Republic of Iran, through its

intelligence agenby, MOIS, has engaged in terrorist aéti&iﬁes both within Iran and throughout




thé v;fo;ld.J The Iranian government particularly has .ehgaged in widespread assassination .of

‘ individuals éi)posed.fo; or critical of, the Tehran regimé. The scope of the tenoriéf activities
launéhed against bpponents of the cﬁrre’nt vIrania.n government is worldwide and the défen_dants
hav‘e authorized, sponsored, and directed assassinations of critics of the Islamic regime living not
only in Iran, but alsp in countries throvughou‘t ther world, including fhe.Unitcd Stateé, India, |

‘ Pakisfan, Aﬁstria, the Phillippines.,bEngland, Turk'e.y,‘Italy, Japan, Switzerland, Sweden,

- Germany, and 'Fravnvce.. Indeed, agents of the Islamic Repiibl.ic of Iran and MQIS have been
successful in assassinétirig over 100 people lli.ving outside Iran,iincluding pérson; livihg' inthe
United States, who We_ré critics of the current fegime. .

1. = Iran’s Plot to Assassinate Opponents in France,
Including Cyrus Elahi - : o

In furtherance of thése terrorist. activities; in late 1989, thé defendants, through a ﬁctwork
of agents operéfing in France and elsewhere, were ‘gavthe‘ring information on critics of the current
,Tehra'n. regim¢ living in F rance who were seeking to further the forces of demoéraéy in tl;e '
c:_ouptry.’ Agenté of the defendants focused primarjly upo_nv two prorhinent opposition groups.

E The ﬁrsf oﬁbosition grqup targeted by Tehraijv was cbc‘>mp‘o‘se:d ofbpervson.s‘active 'in ;the |
_ v orgénized, pObulér opposition t§ the Iranian govefnment; mdst notably, Dr. Manouchehr Ganji,

the founder and secretary general of the FFO, who had been the Minisfer of Education in the

prior Iranian government and a professor of international law at Tehran University. Because he

o0 Iran’s direct support of terrorist activities has prompted the United States to
suspend diplomatic relations, impose trade restrictions, and participate in the international
embargo of the country. See, e.g., Iran and Libya Sanctions Act of 1996, Pub. L. 104-72, 104th
Cong., 2d Sess. (August 5, 1996), 110 Stat. 1541; 31 C.F.R. § 596.201 (prohibiting financial
transactions with Iran as a state sponsor of terrorism); 22 C.F.R. § 126.1(d) (prohibiting exports
and sales to Iran). ' s -
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had been outs'poken in his c‘riticism of the’g‘ross and systematic vio]ations of human ri ghts.. |
committedby the Iranian regime a‘;Fatvva” (religious edict) had b’een issued for l\/lr. Ganji’s
assassination. Elimrnatmg ofﬁmals of the FFO was of partlcular 1mp0rtance to the Iraman
clerical government because, through the operatron ofa radio station and the distribution of
videotapes and printed materials the FFO was providing uncensored news and inforrnation v
: worldwrde.about events in Iran and the suppress1on of individual rrghts and free speech w1th1n
that country by the current clencal reg1me As a result of these efforts by Dr. Ganji and his close
aid and confidant, Cyrus Elahi, the FF O was_creatmg an effectlve popular organization‘opposed |
to the current Iranian govemment Whose goal vvas to es‘tablish a free‘ and democratic Iran Where
' open dlalog and free expressmn would be welcomed rather than condemned
The second group of critics of the Tehran reg1me targeted by the defendants was

composed of exiled, former members of the Iraman government, who had become disenchanted S
| w1th the clerical regime and, as a resu-lt,:had been forced to flee thecountry. “The most .
prominent individuals in this group included S.hahpour Balchtiar, the forrner .Prime Minister of .
Iran, 'and Abdel Rahman Boroumand,‘his deputy. : Messrs'. Bakhtiar. and_ Boroumand were
foun_ders of the National Movement of VReVSistance (NAMIR) ‘ | | |

- Based upon the information obtained by its agents, senior MOIS off-icials moved first to
~ assassinate Dr. Ganji' howeVer an infonner among the MOIS agents, notified the French |
authorities about the Iranian government S plot ThlS mforrnation was relayed to Dr. Ganjt who
, 1mmed1ately left Paris for a safer location The MOIS agents then tumed their attention to Cyrus
| Elahi, who had rema1ned in Parls to carry on the work of the FFO. Credible 1nformatlon
indicates that Nlr Elahi hke Dr Ganp had been sentenced to death in absentia and in secret by |
the govemment of Iran because he was an ofﬁmal of the FFO. Agents of MOIS undertook
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survelllance of Mr Elahr and on the mommg of October 23, 1990, as he was Ieavmg his Parrs

a

‘apartment Mr. Elah1 was shot six times in the head and krlled by agents of MOIS.
A
3
j Havmg ehmmated the second hrghest rankmg ofﬁcral in the FFO and havmg forced Dr.

- Ganjr to flee Pans for his hfe the MOIS agents next tumed their attentlon to the polrtrcal
‘ opposrtron to the Tehran reglme A few months after Mr Elah1 was murdered by MOIS agents,
| ~on 1‘\pr11 18, 1991 Abdel Bouramand was kllled as he left hrs apartment in Paris. French
authorrtles determmed that Mr. Bouramand S kllhng was the work of Iraman government agents.

‘The success in elrmmatmg the second in command of both the popular and polrtrcal opposrtron ‘

to the Iranian regrme apparently emboldened the defendants On August 6, 1991 agents of -

4.

MOIS stuck again. Under a ruse they were able to gain entrance to the suburban Paris home of

Shahpour Bakhtrar and 11terally butchered h1m and hlS personal secretary, Katlbeh Fallouch to

” vdeath

Dr. ;:_G_anj i, therefore, lives with the knowdledge that his life is in constant danger. Dr. Ganji’s
actiyities and efforts on behalf of the Iranian' or’ganized popular 'Opposition also have been

hampered srgmﬁcantly because of hrs need for pohce protectron in those countrles such as

France where he may seek to travel and work In addrtlon those with whom Dr. Ganji may
a’ssocrate,‘mcludmg famrly and frrends are at risk because of their t1es to hlm. e

; . 2. . Iran’s Worldwrde Terrorist Actrons Agamst Pohtlcal
X ‘ Opposrtlon and Free Expressron

i
!
¢
‘(

The Iranran government s terrorrst actrvrtles throughout the world to srlence critics and

opponents of the current regime has contmued unabated In September 1992 agents of the v
E

Iraman govemment gunned down the leader of the Democratrc Party of Iraman Kurdestan, along

4

._6_(,

" So far, Dr. Ganji has escaped assassination, but the Fatwa against him remains in effect. .
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‘with several of his colleagues,at the Mykonos restaurant in Berlin, Germany; As a result of the

‘German governm;:nt’s inyest‘igation of the Mykonos murders, in March, 19‘9‘6_, the Germanv
. federal prosecutor iss,ued a. warrant for‘ th’e. arrest of Irani_an: Int"ellivg.ence Minis_ter .Ali Fallahian |
for having ordere.d.the kill.ings‘." Addltional assasSinatio'ns of critics of the Tehran regime have
occurred in Turkey, where two other members of the Democrat1c Party of lraman Kurdestan,
Mehran Bahram Azadfar and Mohamad Ghadm were assassmated n August 1993 In May,
1996, Dr Razai Mazlouman also known as Cyrus Aramanesh was kllled n h1s apartment ina |
Paris suburb Dr. Mazlouman had been afﬁhated wrth the FFO and was the publ1sher ofa |
, ,l weekly magazme Payam e Azad1 (Voice of Freedom) crmcal of the Tehran reg1me Other ‘
terrorxst actlons by the Iraman government to el1m1nate pol1tlcal opponents have occurred in
Austr1a, Germany, Turkey, and France._’ ‘ |

, The actions ot’ the Tehran regime in stiﬂing free eXpression has not been limited solely to

pohtlcal oppos1t1on ﬁgures The Fatwa issued agamst Salmon Rushd1e is a prime example of the

o 'mtrmldatlon in which the Tehran regime has engaged to silence all forms of expressmn that the

regime ﬁnds_»undesnable. In addltl_onto;_s_lng_hng‘out l~VIr.‘vRu_vshd71e, hlmself, the Iraman reglme
also has taken actions against publishers and translators of‘Mr. Rushdiels works. The Japanese -
. translator of Satanic Verses was ,ki:lled .in Tokyo in July, 1991. “That same month, an :
assassination' attempt was made against the ltalian translator. The Norweigan publisher of Mr.
Rus'hdie’s books narr_owly escaped death in_October,--l993, when he was shot three times from-
behind as he wasleaying his home. Noted Iranian singer, actor and poet,-F eridoun'Farokhzad,
also known as Farouchsad, was not so fortunate. “In August, 1992, Farouchsad was knifed to

death and decapitated in his apartment in Bonn, Germany. Since his exile from Iran in 1979, Mr.




o

Farouchsad had been directly associated with opposition to the Tehran regime and, hence, had -
inc_u‘rred the government’s wrath. : |

The actions of the Iranian govermnent in eliminating opponentsi and‘ stifling free
expression also.have struck close_ to home. On July 22, 1981_, Ali Akbar Tabatabai, the former
press spokesman for the _Iranian em_bassy in Washington, who had become a‘n outspoken -
opponent of the Tehranv-regime, was shot at point blank range by an Iranian government agent;
Daoud Salahuddin. - Mr. Salahuddin posed asa postman delivering a special delivery package to
M. Tabatabai s home in Bethesda, Maryland The killer later appeared on an ABC news
' “20/20" program, where he publicly confessed to the murder and conﬁrmed that he had ki]led
Mr. Tabatabai at the behest of the Iranian government. To this day, Mr. Salahuddin remains at
large and' Mr. Tabatabai’s murdcr goes unpunished. | |

| B. Nature of This Lawsuit

The lawsuit has been brought to redress this heinous conduct by the Islamic Republic of
‘Iran and MOIS in‘murdering Cyrus Elahi and in engaging in the assassination of other critics and
.6pponents of the current Iranian government with the goal of elimin‘ating all open political
’ A- ‘expression and discourse that the Tehran regime ﬁnds offensive. Plaintiff Dariush Elahi, as
next- of kin and representative of the estate of Cyrus Elahi, spemﬁcally seeks compensation from
the defendants for the wrongful killing of Cyrus Elahi and for the pam and suffermg Cyrus Elahi
expenenced prior to his untimely death i in a hail of bullets.. Compensation also 18 sought for the
acts of conspiracy on behalf of the delfendants in plotting and carrying ‘out the assassination of
Cyrus Elahi Finally, this action seeks pumtive damages to pumsh the defendants for engagmg
in conduct that v1olates all manner of lntemational norms and, additionally, to deter the

' defendants f_rom engaging in such repugnant and reprehensible conduct in the future. -
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. An awardvot 'puniti\v/e damages is( auprouriate particularly in this »ca‘se because the.
asSassination of Cryus Elahi was not an -iso]a_ted event, hut, as.brieﬂy summariized aboﬁve:,
represents but one act of terrorrsm in the _inte_rnati‘_onayl eamuaign of terror »against pdhtical :

' Vdissi-dents and freedom of e)’(uressionv orcvhestrated by the Islamic Repubtie of Iran and MOIS. ‘
Although other tawsuits have succeSSﬁilly been hrought'against.lran for its aid to terrorist groups
~in the Mlddle East, most notably leballah and Hamas, no other case has sought to punlsh the
Iraman govemment for 1ts use of assassmatlon to ehmlnate critics of the clerical regrme and to
:suppress free speech and free exbressmn Worldw1de. Unhke t.he 't’_lCtlmS of other terrorxst
actions, such as :terro_rist bombings, who haue filed vlawsuit's against the Is]amie'Republic of Iran
| ‘and MOISV,'Mr. Elahi and oth_er opponents of the Tehra‘n r_egtme vt/ere directiy targeted.b'y the -
v defendants for assassination because of their open:and"vigorOUS support of :th_e ideals of freedom
| and free expression - ideaIs that are anathema to the current Tehran; regime:
Plamtlff beheves that a significant 2 award of both compensatory and pumtlve damages in’
| thls case will serve notice upon the Tehran reglme that 1ts morally repugnant conduct in
endeavormg to ehmmate opponents and crmcs no )longer wrll be tolerated in a c1v_1hzed society '
- of nations 'and" that the courts of the United':}S‘t‘a‘tes will use: their poWersto apuly and,enforce the
rule of law. N

Il THIS COURT HAS JURISDICTION UNDER THE
FOREIGN SOVEREIGN IMMUNITIES ACT

AL Subject Matter Jurisdiction Ex1sts For Acts of
State-Sponsored Terrorism

- As thls actlon is brought agamst a forelgn state and its mtelhgence service actmg as 1ts
agent the Forelgn Sovereign Immunities Act of 1976 28 US.C. §§ 1602 1611 et seq. (“FSIA”),
as amended, controls this action. ‘The Supreme Court has recognized that the FSIA applies in

.} -9- : .




- every action involving a foreign state defendant. See Flatow v. Islamic Republic of Iran, 999 F.

Supp 1, 10-11 (D D.C. 1998), c1t1ng Verlinden B.V. v. Central Bank ofNigeria 461 U S: 480,

489 (1983) See also 28USC §1330

“Under the Foreign Sovereign Immunities Act, sovereign states enjoy immunity from

privete lawsuits subject to various statutory except_ionSﬁ See Creighton, Ltd. v. Government of .

the State of Qatar, 181 F.3d 118, 120 (D.C. Cir. 1999) (foreign state is immune from suit:“unless

the particular lawsuit comes within an exception of the FSIA”). Where an ex‘cep‘tion applies, the
statute provides the requisite statutory basis for subject matter jurisdiction in an action against a

foreign state defendant S Ar entine Republic v. Amerada Hess Shipping Corp., 488 U.S

| 428,434 (1989) Saudi Arabia v. Nelson, 507 Us. 349 355 (1993).

i In the Antiterrorism and Effective Death Penalty Act of 1996 (“‘Antiterrorism Act”)

, Congress lifted the immunity of forelgn states for a certain category of sovereign acts that are
repugnant to the United 'States iand the intemational 'comrnunity:» state-sponsored terroris.rn.v Pub.
L. No 10 132, Title 11, §221(a) (April 24, 1996) 110 Stat. 1241 codiﬁed at28 U.S.C.A. §
1605(a)(7) (West 1997 Supp ). The stated purpose of the Antiterrorism Act Wthh was SIgned
into law in April 1996}, is to deter terrorist acts against U.S. nationals by forelgn sovereig_ns or
tneir‘_agents and to provide for justice forvictims of such terroriSrn. See liO Stet. 1214 (1996)‘;‘
vByenacting the ‘statute Congress manifested its intent that U.S. nationals tvho are “‘victims of

terrorist states be given a _]udICla] forum in which to seek redress.” Daliberti V. Republic of Iraq,

v '97 F. Supp.2d 38, 50-51 (D D.C. 2000) citing, Flatow 999 F Supp at 12- 13 15, n. 6 As
explamed by Judge Friedman in Dahberti, v“[t]hose nations that operate in a manner 1ncon51stent _
~with international norms should not expect to be granted the privilege of immunity from suit that
is. within the prerogative of Congress to grant or withhold.” Daliberti, 97 F. Supp.2d at 52.

.I o o N ' '10'..



The Antiterrorism'Act specifi cally creates an exception to the imm‘unity of those foreign -

 states ofﬁcrally desrgnated by the Department of State as terrorlst states if the forergn state

commits a terrorist act or prov1des materral support and resources to an 1nd1v1dual or entrty that

bcommlts such an act, resultmg in the death or personal mjury of a Unlted States natronal See 28

| U.S.‘C. § 1605(’a)(7). "As explarned below, :because_ this matter comes wrthm the state-_sponsoredv

terrorism exception to foreign sovereign immum'ty, this Court has_original subject matter

~ jurisdiction. -

1. Elements ofa Claim Under the Antiterrorism Act

- Under the specific terms of the Antiterrorism Act, a forei gn state is not protected by

sovereign immunity where the following elements are present:

1.

VThat personal injury or death resulted from an act or torture, extrajudrcral krllmg,

aircraft sabotage, or hostage takmg, and

The act was either perpetrated by a foreign state directly or by a non-state actor,
which receives material support or resources from the foreign state defendant; and

~ The act or the provision of material support or resources is engaged inby an

agent, official, or employee of the foreign state while acting within the scope of

, hlS or her ofﬁce agency, or employment and

That the forelgn state be desrgnated as a state sponsor of terrorrsm either at the
‘time the incident complained of occurred or was later so desrgnated as a result of -

such act; and

If the incident complained of occurred within the foreign state defendant’s
territory, plaintiff has offered the defendants a reasonable opportunlty to arbltrate

the matter; and

'_Elther the plaintiff or the v1ct1m was a Umted States natlonal at the time of the
' 1nc1dent :

4

- See also Flatow 999 F. Supp. at 12 Clcmmo v. Islamic Repubhc of Iran, 18 F.

Supp 2d 62 67 (D.D.C. 1998); Eisenfeld v. Islamic Republic of Iran, 2000 U.S. Dist. LEXIS at *
12-13 (D.D.C. July 11 2000)
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’28 U.S.C. § 1605(a)(7) Each of the requlrements of the statute is satisﬁed in thls case.

2. Plamtlff Has Stated a Clalm Under the Antiterrorism Act |

a.  Extrajudicial Killing

- The murder of Cyrus Elahi, as alleged in the Complaint, clearly constitutes an act of

extrajudieial ki]ling The state-‘sponsored terrorism eXception to immunity expressl.y adopts the

vdeﬁmtion of extra_pudlcla] ki]ling set forth in the Torture Vlctim Protectlon Act of 1991, 28

U. S C. § 1605(e)(1) That Act defines an extrajudiclal killmg as

a deliberated kilhng not authorized by a preV1ous judgment
pronounced by a regularly constituted court affording all judicial
guarantees which are recognized as indispensable by civilized
peoples. Such term, however, does not include any such killing
that, under international law, is lawfully carried out under the
authority of a foreign nation. ‘ :

‘Pub L. 102 256 at § 3(a), 106 Stat 73 (March 12, 1992), reprinted at 28 U.S. C A. § 1350 note.

The premeditated shootmg of Mr. Elahi as he was leavmg his Paris apartment easﬂy
comes within the deﬁnition of extrajud1c1al kllling as deﬁned in the Torture Victim Protection

Act See Lafontant v. Aristide, 844 F. Supp 128 138 (E D.N.Y. 1994) (ﬁndmg that

assassination of political opponent fell within statute s definition of extrajudlcial killing). See

also Flatow v. Islamic Républic of Iran, 999 F. Supp. at 16-18 (a su1c1de bombing of a cwilian

- bus, which resulted in the death of a young American woman, constituted an act of “extrajudicial

killing”); In Re Weinstein, 2000 N.Y. LEXIS 244 at *4 (July 26, V2000') (suicide bombing

f‘constitutes an 'e).(trajudicial killingunder the Act”); Alejandre v. Republic of Cuba, 996 F. Supp.

1239-, 1248 (S.D. Fla. 1998) (“the unprovoked firing of deadly rockets at defenseless, unarmed

civilian aircraft comes 'Within the statute’s meaning of ‘extrajudicial killing”’).'

-12-



R b | Foreign State Actor o..errovision of Materiai Support
Avs allegedinthe Complaint and as the evidence Wi]I show 'at.fthe hearing in this matter,
, the murder. of Mr Elahi was perpetrated by 1nd1v1dua]s who were dlrected by and re.ceived "
.support and guidance from agents of MOIS acting w1th1n the scope of therr authority and in
furtherance of the terrorist po]101es of the Islamic_Repubhc of Iran. The assassination of Mr.
Eiahi was not a rogUe operation; but _waspart of a'we]l-orchestrated plan of the.defendants to
_eliminate both .the popu]ar and political oppOSition to the Tehran regime and to cripple the
movernent for a'free and ‘democratic Iran. As aresult, both the Isl‘amic Republic of Iran anld
.MOIS may be held responsible under the AntiterroriSm Act for the consequenCes of their
concerted and prerneditated acts of terrorism. | |
Indeed, in cases where the involvement of the Iranian govern_ment in specific terrorist
acts was much ]e'ss direct and iniIOIVed only the provision of support and resources to terrorist
groups 11ab111ty stlll was held to exist under the Antlterrorism Act, See Flatow 999 F Supp. at '
10 (holdmg Iran and MOIS liable for terrorist bombing by Islamic Jihad, Wthh resulted in death
of Amerlcan c1t12en) Eisenfeld 2000 U S Dlst LEXIS 9545 at *14-16 (Iran and MOIS liable
for death of American crtrzen who was killed in a terrorist bombing by Hamas because Hamas

recerved material and financial support,from defendants).

c.  State Sponsor of Terrorism
The Antiterrorism Act requires that theforeign state be designated as a state sponsor of
terrorism pursuant to either Section 6(j) of the Export Admini.strati_on Act of 1979 (50 U.YS.C.
~App. § 2405tj)) or Section 620A of the Foreign vAissi.st'ance Act of 1961 (22 U.S.C. § 2371). See
Daliberti, 97 F. Supp 2d at 42. The Export Admmistration Act calls upon the Secretary of State
to make a determmation that a foreign state has repeatedly provided support for acts of
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international terr‘o'rismv and to noti.fy the relevant comrnittees of both.}-louses of Congress, and to
| publ‘ish the determination in the Federal Register;”" 50 U_.S.C.‘ App. § 2405(]').5 The nations that
| are ‘desi gnated to be state sponsors of terrorism.“are those that consistently operate outside the
bounds of the intemational community by spo‘nsoring' and encouraging acts generally
condemned by'civilized. n.ations.” Daliberti, 97 F. Supp.2d at 52.. As polnted out by Congress
[t]hese outlaw states consrder terrorism to be a legltlmate 1nstrument of achlevmg thelr forergn
pollcy goals H. R Rep No. 104 383 at 182 | |
The courts have had no drfﬁculty ﬁndmg that Iranisa state sponsor of terrorrsm and that '.
-MOIS acts as its agent for purposes of i 1mposmg hablhty under the Antrterrorrsm Act. See
Flatow 999 F. Supp at 14 Anderson 90 F. Supp at 112. The Islamic Republlc of Iran has been
desrgnated a state sponsor” of terrorism pursuant to these provisions of the Export |

~ Administration Act continuously since January, 1984.6 See Cicippio, 18 F. Supp. at 68. See also

5 " Once the Secretary’s determination has been promulgated, the foreign state is

considered to be a state sponsor of terrorism until the country in question has provided
assurances it no longer will support acts of international terrorism. Id. ’

, - % - ‘Because Iran was listed as state sponsor of terrorism at the time Section
1605(a)(7) was passed, there can be no contention that the statute constitutes an unconstitutional
delegation of power. See Rein v. Socialist People’s Libyan Arab Jamabhiriya, 162 F.3d 748 (2d

“Cir. 1998) (rejecting Libya’s unconstitutional delegation argument, in part, because Libya:was
designated a state sponsor of terrorism at time § 1605(a)(7) passed), cert. denied, 119 S.Ct. 2337
(1999); Daliberti, 97 F. Supp.2d at 51 (rejecting contention that Antiterrorism Act
unconstitutionally delegated power to Secretary of State to determine the class of sovereigns
identified as terrorist states; at the time Antiterrorism Act passed “Iraq was already on the list of -
states de51gnated as state sponsors of terrorrsm 7).

Exemptmg soverelgn nations that are state sponsors of terrorism” from traditional -
principles of sovereign immunity also may not be said to violate the equal protection guarantees . -
of the Due Process clause of the Constitution. Even assuming that foreign states are entitled to
Constitutional Due Process protections, which plaintiff does not concede, the court in Daliberti

: held that “[t]he distinction made by Congress between those states that have been designated
, (continued.. )
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- 49 Fed. Reg. 47702 (Dec. 6, 1984). Iran continues to be designated a terrorist state by the State
Department, notwithstanding attempts by the United States and other countries to induce the -

Tehran reglme to change its ways 22 C. F R § 126 1(d); 31 C.F.R. § 596.201. S _I__S

Department of State, Patterns of Global Terrorlsm, 1999 (Aprll I, 2000).
The Antiterrorism Act applies to instrumentalities and agencies of the foreign sovereign,

as well as to the for_eign state itself. 28 U.S.C. § 1603(a), (b). See Foremost v. McKeeson, 905 '

: F.2d at 446. Defendant MOIS 1s the Iranian intelli gence service, which operates both within and
beyovnd Iranian tertitory.8 MOIS functions as an agent of the Islamic Republic of Iran and, in

this case, MOIS performed acts within the seope of its agency, within the meaning of 28 U.S.C.

8 1605(a)(7) by arrangmg for the assassination of Cyrus Elahi. Accordmgly, MOIS, as well as

the Islamlc Repubhc of Iran, is a proper defendant for purposes of suit under the Antiterrorism

~ Act.

d. United States National

The Antiterrorism Act requlres that ither the claimant or the v1ct1m be a “national of the

United States as the term is defined by the Immlgratlon and Natlonahty Act, “when the act of

_ 5...continued) - | | _
state sponsors of terrorism and those that have not is rationally related to its purpose of
- protecting U.S. citizens by deterring international terrorism and pr0v1dmg compensatlon for

terrorist acts.” 97 F. Supp.2d at 51.

7 In addition to the Islamic Repubhc of Iran, the foreign states currently designated
as sponsors of terrorism pursuant to 50 U.S.C. App. § 2405(j) are: Cuba, Iraq, leya Sudan
- Syria and North Korea. 31 C.F.R. § 596.201; 22 C.F.R. § 126.1(d).

8 W]th approx1mately 30,000 employees, MOIS is the largest intelligence agency in
the Middle East and has an annual budget of between $100-$300 million. MOIS’ function is
- comparable to that of the KGB of the former Soviet Union and it coordinates multiple terrorist
activities throughout the world. - See Anderson, 90 F. Supp.2d at 112-113.
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| state. sponsorcd terromism occul'ned.” 28 USC§ 1’60_5(a)(‘7)(BY)"v(ii).9 In tl)is case,‘-Cyrus Elahi
E yvas a nationalized United States citizen at the time he was assassinated by agents of the lslamic
Republlc of Iran and MOIS." The clalmant here, Darlush Elahl also is a naturallzed United
‘ 'States citizen. Hence there can be no quest1on that Dar1ush Elah1 as Cyrus Elahl S next of kin
| and representanve of his Cyrus Elahi’s estate, may bring thxs action under the Antiterrorism

ACt .”

© B, Personal Jufisdicti‘on Exlsts Over the Defendants

This Court has in personam jurisdiction over foreign state sponsors of terrorism, such as. .

Iran, under the Antiterrorism Act, 28 U.S.C. § 1605(a)(7). The FSIA provides that personal -
juriSdi‘ction over:a-defendant will exist where the plaintiff establishes the applicability of an

exception to immunity pursuant to 28 U.S.C. § 1605 and service of process‘ has been

: e The Immigration and Natlonallty Act defines the term “national of the Umted
~States” as (A) a citizen of the United States, or (B) a person who, though not a citizen of the
- United States, has permanent allegiance to the United States.” 8 U.S.C. § 1101(a)(22).

10 Cyrus Elahi was born in Iran, but fled the country at the time of the 1979

revolution and settled in the United States, where he became a nationalized United States c1t1zen.
While in the United States Mr. Elahi lived in California, Texas and Michigan, where hé' wasa -

university professor. In order to aid Dr. Ganji in organizing and directing the actlvmes of the
FFO, Mr. Elahi moved to Paris, where the FFO had its headquarters

o Because the murder of Mr. Elahi occurred in Parls France — not in Iran — the fifth
element for coverage under the Antiterrorism Act, addressing incidents within the forelgn state’s
own temtory does not apply. See 28 U.S.C. § l605(a)(7)(B)(1)

_ The Flatow Amendment 28 U S.C. § 1605 note (discussed infra infra at Section II1.C.), adds
the requirement that the liability of foreign states and their officials and agents must be
comparable to that of the United States and its agents, officials and employees There can be no
serious dispute that if officials or agents of the United States, while acting in their official
‘capacities, arranged for and directed the assassination of a critic of the United States

- government, they would not be immune from civil suits for wrongful death. See U.S. Const.
Amend. 5; Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotlcs 403 U.S. 388

| (1971)
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accomp]rshed pursuant to 28 U. S C § 1608 See 28 U S. C § 1330(b) also Foremost-- .

o Mckesson, Inc V. The Is]amrc Repubhc of Iran, 905 F.2d 438, 442 (D C Cir. 1990) (“Persona] ~

Jurrsdrctron under FSIA ex1sts SO long as subject matter Jurrsdrctron exrsts and service has been

properly made pursuant to 28 U.S.C. § 1608") Shamro V. Repubhc of Bohvra 930 F. 2d 1013

| 1020 (2d Cir. 1991) (“under the FSIA therefore personal JUI’]SdlCthH equals subject matter

.Jurlsdlctron plus vahd service ofprocess”) Hartford Fire Ins. Co. v. The Socrahst People s

Libyan Arab Jamahrrrva, 1999 US Drst. LEXIS 15035 at *,10-12 (ﬁnding personal jurisdiction
over Libya under provisions of Seoti.on 1 6(.).5(‘a)(>7)'and 1_608.)! . |
| These provisrons of the FSIA authorizing' pe’rs_onal jurisdi_ction over state sponsors of
terrorisrn have been determined by the eOurt's to passtonstitutiona] rnuster 2. As explained by |
the Flatow court, the state sponsored terrorrsm exceptron to soverergn 1mmumty “provrdes an
-express Jurrsdlctronal nexus based upon the victim’s Umted States natronahty ” 999 F. Supp at -
22. Thus, a forelgn state that causes the death of a Unrted States natronal through an act of state-
: sponsored terrorism is deemed to have the reqursrte “mrmmum contacts” wrthm the Unrted
States to satlsfy any due process concerns. Elsenfeld 2000 U S. Drst LEXIS 9545 t *13 See -
also F latow 999 F Supp at 23 (“[ ]ven ifa forergn‘sta_te_ 1s aceorded the status of “person’ for '

- the purposes of Constitutional due processjanalysis, a foreig‘n state that sponsors terrorist

' 1z There is serious question as to whether a forergn state is entltled to. Constitutional
Due Process protections. See Daliberti, 97 F. Supp.2d at 49; Flatow, 999 F. Supp. at 21. For
purposes of this legal memorandum, however; plamtrff will assume that a foreign state has
Constitutional Due Process rights. This approach is in line with the analysis in other cases
involving the FSIA. See El-Hadad v. Embassy of the United Arab Emirates, 69 F. Supp.2d 69,

- 77n.7(D.D.C. 1999) (“because the D.C. Circuit has not yet resolved whether the due process

clause applies to foreign states, the Court considers the [foreign state] a ‘person’ and conducts
 the constitutional due process analysis™); Daliberti, 97 F. Supp.2d at 49 (“indulging the same -

- assumptions as have other courts that a foreign sovereign may enjoy at least certain due process

protections. ...”). :
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| activities, which causes the death or personal injury of a United States national will invariably
have sufficient contacts with the United States to satisfy due pr‘ocess”).i'x : |
| Moreover, as Judge L‘amberth noted in M, “a]l states are on‘notice that state i
sponsorship of terrorismvis condernned by the international community e Foreign state

. sponsors of terrorism could not reasonably have expected that the United States would not

respond to attacks on its citizens.” Flatow, ‘99’9 F. Supp. at 23. See also Daliberti, 97 F. Supp.2d .

at 53 (“It is reasonable that foreign states be held accountable in the cou‘rts' of the United 'Y;States_
for terrorrst 'actionsperpetrated against U.S. citizens anywhere.”). Extending ’jvurisdivction_in : _- _
.Unit_ed States’ courts over state sponsors of vterrorism to answer forv their terrori'.st acts-against
Unitged States_nat.ionals, therefore, may not be said to offend - indeed, they are_in full accord .

with — “traditional notions of fa‘ir play and substantial justice.”' International Shoe Co.v.

Washmgton 326 U. S 310 (1945), quotmg, Milliken v. Meyer 311 U S. 457 463 (1940)
In this case, the plamt]ff has shown that the state sponsored terrorlsm exception to
soverelgn immunity, Section 1605(a)(7) applies to the assassination of Cyrus Elahl. In addition,

“in entermg its August 14, 2000 order of default this Court recognlzed that service upon the

defendants ‘was effectuated under the statutory requrrements of 28 U.S.C. § 1608 Accordmgly,
“because both subJect matter Jurxsdlctlon ex1sts and proper service has been made this Court has
' the I‘CqUISltC personal _]urlSdICtIOI‘l over the defendants, the Islamic Repubhc of Iran and its agent

and 1nstrumentahty, the Mmlstry of Informatlon and Securlty See 28 U S.C.§ 1330(b)
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C. . Venue is Appropriate in the Federal District Court v
' ~for the District of Columbla '

The federal venue 'statuvte contains a speciﬁc ofoyision_dealing With venue in civil actions
brought'against foieign states. v28 US.C. § 139.1 (t)_.” Under t}iis piovision, actions against a
foreign state end a state’s agent orv ixisimmenfality_may be brought in t.he United Sietes District
Court .f.or. the District of Columbia,, 28 USC .§ _1391(i)(4). Becauee piairitiff has brought his -
- action agﬁinst the Islamic _RepUblie of Iran and ogainef MOIS, which is an agency_ or
‘instrumentality of the Irenian gmieniment, venueiappropriately lies in this district court. See

Ruiz v. Transportes Aereos Militares Ecuadorianos, 103 F.R.D. 458 (D.D.C. 1984)}

'IV. LEGAL ISSUES INVOLVIN G THE APPLICATION
OF THE ANTITERRORISM ACT TO THIS CASE

A. P]amtlff’s Suit Agamst Iran Is Not Barred By the '
Act of State Doctrme

Although this case is directed against the Islamic Republic and iis agenf and
instrumentality, MOIS, fo_r tpiirsuing a conc'erted plan to eliminete critics and opponents of the
Tehran regime, including Cyrus Elahi, thie suit does not implicate the act of state doctrine. That
docftrine }ias been said to “direct United Siates courte to iefrain ffom;defcidiﬁg a case' when the‘
outcome toms upon the legality or illegalit'y ...of ofﬁcial action by a for_eign sovereign

performed within its own territory.” Riggs v, Nat’lVCO[Q, and Subsidiaries v. Commissioner of _'

IRS, 163 F.3d 1363, 1367 (D.C. Cir. 1999), citing W.S. Kirkpatrick & Co.. Inc. v.

Environmental Tectonics Corporation, 493 U.S. 400 (1990).

1 Section 1391(f) provides that a “foreign state is defined according to the
provisions of the Sovereign Immunity Act. That Act states that a “foreign state” includes both
the foreign state itself and an “agency or instrumentality of a foreign state.” 28 U.S.C.

- § 1603(a), (b). Hence, the venue provisions apply to plaintiff’s suit against the Islamic Republic
of Iran and MOIS, as its agency or mstrumentality .
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'The doctrine was developed because of the concern that the.exercise of judicial power in

., decrdmg the legahty of foreign acts of state would hmder the conduct of forelgn affairs by the

executrve and legis]ative branches. See W.S. K1rkpatr1ck & Co., Inc., 493 U.S. at 404 As

explamed by Judge Frledman in Dahberti “the act of state doctrme is desrgned at least in part

to avord havmg the Judiclary embarrass the Executive and Leglslatlve Branches, Wh]Ch are the.

"Branches constitutronally n power to decrde matters relatlng to foreign pohcy ? Dahbertl 97 F.

Supp. 2d at 55 -See also Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 421 24 (1964) (act
of state doctrme denves from Judrmal concern that pos51b1e 1nterference wrth the pohtical
branches conduct of forer gn affalrs) | |

_Thus, the act of state doctri_ne is directed toward preventing judicial interference in the
:conduct of foreign a.ffairs reserved to the President and Congress; “it does not prohibit Congress

and the Executlve from using the threat of legal action in the courts as an mstrument of forelgn

pol1cy > Dahbert] 97 F. Supp 2d at 55. In passmg the Antiterrorlsm Act thls 1s pre01sely what :

congress mtended allowmg v1ct1ms (or the relatrves of victims) to obtain redress in the courts
‘ of the Umted States for acts of state sponsored terrorrsm and usmg the “threat of legal” action to
' .deter forelgn states from 1n1t1at1ng or sponsormg terrorist act1v1t1es that result in mjury or death
._to Amerlcan nationals. For thls Court to enforce the provisions of the Antrterrorrsm Act‘
therefore in no manner impinges upon Congressronal authority in the area of forergn policy. .
_Rather it serves to carry out the Congressmnal mandate |
Moreover thls Court s specific enforcement of the Antiterrorism Act agamst the Islamlc

'Repubhc of Iran is in full accord with the desrgnatron of Iran as a state sponsor of terrorlsm by
the Secretary of State on behalf of the executive branch under an express grant of authonty by

Congress By hearing this lawsuit, this Court W111 further the announced foreign pohcy of the

-20-
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political branches of the United St_ates government to combat state sponsored international
terrorism by the Iranian government. Therefore, the act of state doctrine has no application

“here."*.

B.  The Antiterrorism Act Anplies Retrbactivelv
| Alrhough the assassination of Cyrus I.Elahvi occurred several yearé prior to the enactment
of the Antiterroriém Act, Congress enpressly direct’ed the retroactive application of the statute in
order to fnrtner .a eompreheneive counter-terrorism initiative by the legisiaﬁve branch_of
‘ govemment: . | | | .
The amendments madekby this snbtitle sne]l apply to any cause of
action arising before, on or after the date of the enactment of this
Act [April 24, 1996]. :
-§ 221(c) of Pub. L. 104-132. Thus, in'applying thc. Antiterrorism Act to‘_actis_bbf terrorism

committed by foreign states, the courts have recognized that the‘st'arute applies with full force

and effect‘ to events that occurred prior to the passage of the Act. See Flatow, 999 F. Supp. at 14
(“the state s_ponsored terrorism provision implicates no Conétimtionality protected interest which
would prohibit the application of 28 U.S.C. § 1605(a)(7) t_'o pre—enactment conduct”); Cicippio,

18 F. Supp.2d at 68-69 (“Congress expressly directed that the statute be given retroactive

application”); Alejandre v. Republic of Cuba, 996 F. Supp. 1239, 1248 (S.D. Fla. 1999) (“the

plain language of the statute evidences a clear Congressional intent to have Section 1607(a)(7)

"apply retroactively”); Daliberti v. Republic of Iraq, 97 F. Supp.2d 38, 42 (D.D.C. 2000)

1 Further as noted above, the act of state doctrme pertams to an official action by a
foreign sovereign performed within its own territory. See Riggs v. Nat’l. Corp. and Subsidiaries,
163 F.3d at 1367. Although it is the policy and practice of the Islamic Republic of Iran to
engage in the assassination of opponents and critics of the regime whether within or outside of
Iran, the specific acts of terrorism complained of in this suit involve terrorist assassinations
carried out by the agents of MOIS outside of Iran’s own territory. :
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~ (“Retroactivity principles . .-. are no bar to the application of the state sponsored terrorism
- exception....”)."”

C. Extraterritorial Application of the Antiterrorism Act

" In passing the Antiterrorism Act, Congress intended that its provisions apply to terrorist -

actions anyWhere in the world in which American nationals are killed or injured. Indeed, one of

the Act’ “express purposes 1s to effect the conduct of terrorist states outside the Untted States,
in order .to promote the safety of United ‘Svtate‘s citiaens traveling overseas.” F_IM, 999 F. =
..Su'pp; at 15, citing 142 Cong. Rec. S. 2454-1 (April 17, 1996) (remarks of Senator Hank Brown
on consrderatron of the Conference Report) 142 Cong. Rec H. 2129- 05 H21A2 (March 13

l

1996) (remarks of Representatlve llena Ross Lehtmen on the proposed Antlterrorlsm Act)

Moreover, as the Flatow court noted, Congress has the requ1s1te constitutional .authorlty to enact

: laws applicable to conduct beyond the territorial boundaries of the United States ”F latow 999

F. Supp at 15, quotlng EEOC v. Aramaco 499 U S. 244 260-61 (1992) The Antrterrorlsm Act,

. therefore apphes w1th fu]l force and effect to the klllmg of Cyrus Elahi in Paris, France

) X

+

» 3 Apphcatlon of the Antiterrorism Act to past incidents of state- sponsored terrorist
act1v1ty against United States nationals is not unlimited, however. Section 1065(f) contains a 10

year statute of limitations for actions under Section 1605(a)(7). In this case, Cyrus Elahi was

- assassinated on October 23, 1990 and suit was filed on October 22, 1999, which was within the .
ten year limitations period. Also, the statute provides that.“principles of equitable tolling,
including the period during which the foreign state was immune from suit, shall apply in .
calculating this limitations period.” 28 U.S.C. § 1605(f). Accordingly, although Mr. Elahi was
assassinated in 1990, the defendants were immune from suit until April 24, 1996, when the
Antiterrorism Act was signed into law. Hence, the earliest possible date for the statute of
limitations to expire would be April 24, 2006. See Flatow, 999 F.3d at 23; Cicippio, 18 F. Supp.

~at 69 (“Iran was immune from suit . . . under the FSIA until the enactment of § 1605(a)(7) in
1996"). - ‘ -

-22-

”»



B e Sl T AT

D. - Federal Common Law Applles to Cases Brought
to the Antiterrorism Act

In passing the Antiterrorism Act, “Congress created j_u_risdiction of federal causes of |
action for.person:al. injury or 'death resulting from svta‘te'-sponsored terrorisn1, including its own
statute of limitations. These actions indica_te Cong‘r’es.s’ional intent_i that the federal courts create‘ |
coherent nationai st.andard.s..to support this initiati-ve of nationat signrﬁcance.’;- Flatow, 999 F.

: Supp;' at 15. Accordingly, the Flatow’court concluded that an; “interstitial federal common law”
should be the basis for 1nterpret1ng and applymg the prov151ons of the Antlterronsm Act. |
F]atow 999 F. Supp at 14-15. Applymg federal common law furthers this goal of creatmg '

natlona] standards by ‘promoting umformlty of determination with respect to the 11ab111ty of

foreign states for the terrorist acts of officials, agents and employees ” Id See also Hartford

‘ 'Flre Insurance Co V. The Socialist Peop]e s leya Arab Jamahiriya, 1999 U.S. DlSt LEXIS
15035 at *13 (“The apphcatlon of federal common law to legal dlsputes under the FSIA
| comports with the ge_neral practice of applymg federal common law in cases mvolvmg foreign |

relations.”).'¢

E. Evide'ntiarv Standard for Issuing-a Judgment Aéainst*Defendants -
Where, as here, a foreign state or instrumentality of a foreign state has failed to respond
to a suit filed under the Foreign Sovereign Immunities Act and, hence, has defaulted_, the

~ statutory requirements provide,that a plaintiff is to establish his claims by “evidence satisfactory

© " The Flatow court noted that the law of the District of Columbia, as the dedicated

.~ venue for actions against foreign states (see 28 U.S.C. § 1391(f)(4)), provides an appropriate

- model for developing this federal common law in the application and enforcement of the FSIA.
- Flatow, 999 F. Supp. at 15 n. 6. Hence, to the extent that this Court finds that the application of
the Antiterrorism Act to a specific factual situation should be guided by common law legal
principles, this Court may look to the law of the District of Columbia for guldance in fashlonmg‘
the appropriate federal common law. :
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" to the court.” _28VU.S.C. § 16‘08_(e).”' The reason for this evidentiary rule is to “provide foreign

states protec'tion_from unfounded default judgments rendered solely upon a procedural default.”

‘Compania Interamericana Export v. Compania Dorninicana de Avacion, 88 F.3d 94:8, 949 (11th
Cir. 1996), citing H.R. Rep. No. 1487, 94th Cong., 2d Sess. 26 (1976)' reprinted in 1996

U. S C.C.AN. 6604 6625 See also Transareo Inc.v.La Fuerza Area Bollvrana 24 F. 3d 457

462 (2d Cir. 1994) (ev1dent1ary requ1rement “assure[ ] that forelgn soverelgns, who sometxmes‘ '
are slow to respond to legal actlon, are protected from unfounded c1aims.”)e '
" In order to enter a judgment pursuant to Section 1608(e), a court need not convene an

ev1dent1ary hcarlng or make exphc]t ﬁndmgs All that is requlred is that the p]amtlff mtroduce

sufﬁc1ent evidence in support of its claims.” Commerc1a] Bank of Kuwalt 15 F. 3d at 241 (“we
do not believe that Section 1608(e) requires ev1d‘ent1a_ry hearrngs or explicit ﬁndmgs where th_e,
record shoWs that the plaintiff provided sufﬁeient‘evidence in support of its cléim_s.”). 8

' Accbrdingly, submission of evidence in the form of affidavits and exhibits satisfies the Section

' 1608(¢) standard. See Antoine v. Atlas Turner, Inc., 66 F.3d 105, 111 (6th Cir. 1995) (affidavits

e The ev1dent1ary requlrement of SCCUOH 1608(e) is 1dentlcal to that found in Fed
R. Clv P. 55(e) regarding the award of default judgments against the United States. See
‘Marziliano v. Heckler, 728 F.2d 151, 157-58 (2d Cir. 1984):" Accordingly, in interpreting the
“evidentiary requirements under Sectlon 1608(e) of the Foreign Sovereign Immunities Act, courts -
have looked to cases construing the evidentiary requirements under Fed. R. Civ. P. 55(e). See
Transaero, 24 F.3d at 462. See also Commercial Bank of Kuwait v. Rafidain Bank, 15 F.3d 238,
241 (2d Cir. 1994) (“Congress promulgated Section 1608(¢) to provide foreign sovereigns with
the same protections from default protections that the federal government enjoys under Fed R.

| 'C1v P. 55(e).”). .

A

: i8 This is in confomnty with the practlce under Rule 55(e) Wh]Ch has been

'mterpreted as not requiring an evidentiary hearing or obligating the court to issue explicit
findings of fact. See Marziliano, 728 F.2d at 158. All that is required for entry of a judgment '
under Rule 55(e) is that the district court be satisfied with the evidence submltted in support of
the plaintiff’s claims. Id. - :
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may be used in granting default judgments' under the FSIAY and that their use does not violate due |

| process) The Semi Conductors Materials Inc. v, Agrtculture Inputs Coro 1998 U.S. Dist.

LEXIS 10163 (SD. N Y. 1998) (unpubhshed) Although in thlS case, plaintlff Dariush Elah1 has
requested a»hearmg to present eyrdence in support of his claim agamst the defendants, m-court
testimony is not required.' | |

| | .S‘ectiOn 1608(e) charges the districti court with'determining whether the evidence that a

plaintiff presents is “satisfactory to support its claims Commercxal Bank of Kuwait V. Raﬁdam

Bank 15 F.3d 238, 241 (2d Cir. 1994) The amount of evidence necessary to satisfy this

requ1rement and the standard of proof has been said to be “within the diseretion” of the court.

Murphy v The Republic of Panama, 751 F. Supp. 1540 (S.D. Fla._ 1990).  Although a court need
not accept‘conclusory allegations from the plaintiff, the quantum and quality of evidence that
may satisfy a court is' less than that normally reduired in a contested case. See, €. 8- Alameda V.

Secretary of Health Educatlon and Welfare 622 F.2d 1044, 1048 (lst Cir. 1980) (concludmg

| that under Rule 55(e), which is srmilar to Sectlon 1608(e) that “the quantum and quality of
ev1dence that mlght satisfy a court can be less than that normally required ).

ThlS Court has recogmzed that the burden of proof to estabhsh a judgment by default
under § 1608(e) 1s less than 1f the defendants had contested the matter and had part1c1pated in

discovery_. lerell Bros. Tobacco Co, Inc. v. Rafidain Bank, 1994 U.S. Dist. LEXIS 8271, *8

(D.D.C. TJune 15, 1994) (unpublished). “To conclude otherwise Would have the effect of -
rewarding foreign govemments for shirking their internationally-recognized duty to defend

properly-filed cases.” Id., citing Ohntrup v. Makina ve Kimya Edustr_isi Kurumu, No. 76-742,

1993 WL 315636 (E.D. Pa. August 18, 1993). Hence, the more relaxed evidentiary standard of
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Section 1608(e) allows a court to admit evidence that might not otherwise'be a_d_missibleuunder a

strict reading of the Federal Rules of Evidence. ' 1 o .v i

V. LEGAL STANDARDS WITH RESPECT TO PLAINTIFF’S |
- CAUSE OF ACTION AND DAMAGE CLAIMS

A CountI Wrongful Death _

Although the Antlterronsm Act, as m1t1ally passed created a Jud1C1al forum competent to

o adJudlcate clalms of state- sponsored terrorism agamst United States nationals, a number of
outstandlng issues remamed in partlcular those pertammg to the various causes of action and"

damages avallable to p]a1nt1ffs seekmg to enforce the statute. Flatow 999 F. Supp. at 12

Dahbertr 97 F Supp 2d at 42 n. 1 Accordmgly, on September 30 1996 Congress passed an
amendment to Section 1605(a)(7) commonly referred to as the Flatow Amendment “to fill the |
void.” Dahbem 97 F. Supp 2d at42n. 1. The Amendment creates a cause of action agamst
’.agents of a fore1 gn state that engages in state sponsored terrorism w1th1n the meaning of

| § 1605(a)(7) and pr0v1des alia, that money damages 1nc]ud1ng economrc damages
solatlum pain and suffermg, and pun1t1ve damages are avallable n actrons brought pursuant to

| the Antxterrorlsm Act “See 28 U.S.C. § 1605 iite.”? |

The Ant1terrorrsm Act 28 U S C. § 1605(a)(7), and the Flatow Amendment, 28 U S. C

.s!
§ 1605 note, therefore estabhsh a cause of actlon for: wrongful death proxrmately caused by an

o The amendment was 1nc1uded as part of the 1997 Omnibus Consolidated
Appropriates Act, Pub. L. 104-208, Div. A., Title I, Section 10(c) [Title V, Section 589]

E (September 30, 1996), 110 Stat 3009 172, reprmted at 28 U.S.C. § 1605 note.

Although the Flatow Amendment was pubhshed as a note to 28 U.S.C. § 1605 it has
been interpreted as being an “independent pronouncement of law.” Flatow, 999 F. Supp at 12.
Accordingly, Section 1605(a)(7) and the Flatow Amendment are to be mterpreted in pari
. materia. Flatow 999 F Supp. at 13. :
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act of étate;sponsored te'rrorisng— in thié case the e)rtrajudicial killing of éyrus Elahi. Although |

the FSIA r'tself does not define the precise scope of a ‘wrongful» death causeiof act_i_on, the courts;
in interpreting the statutory provisions, have awarded compensat}ion toa _deeedent’s heirs-at-law
for the economic lossee-that' re‘sultfrom.the decedent’s premature death due to acts of state

sponsored terrorism. -ie;e Fl'at'ow'., 999 F. Supp. at 27-28; Eisenfeld, 2000 U.S. Dist. LEXIS 9545

at *16; Alejandre v. Republic of Cuba, 996 F. Supp. 1239, 1249-50 (S.D: Fla. 1997). This
amount includes, for ex_ample, the i’OSSI of accretions to the decedent’s estate based upon the
decedent’s projected profesSional broﬁle, with .appro.priate adjus.tm‘ents for inﬂ.ation, rise in
productivity, _]Ob adyancement, t)erson'al consumption; and net eaminge.' Fltaﬂ, 999 F. Supp. at

28. See also Eisenfeld,-supra,‘ at ¥16.

B. Count IT — Action for Survvival 'liamages
| In Flatow, the court recogmzed that an actron for survival damages for pain and suffermg
' 'could be brought under the FSIA. See Flatow, 999 F. Supp. at 28. See ﬁ Elsenfeld 2000 U.S.
Dist. LEXIS 9545 at *16-17. Thus a cause of action that could have been brought by Mr. Elah1 ;
but for his death, may. be asserted in thrs lawsult for the beneﬁt of hrs Estate. Had Mr. Elah1
surv1ved the assassination, he oould haye asserted a cause of actlon for the pain and sufferrng he
experienced after being shot by agents of the 'D.efendants.v vIn. Count I of the Complaint, plaintiff
‘asserts thie claim on behalf of Cyrus Elahi’s Estate.éb |

Where a plaintiff presents evidence of conse‘ious pam and sut‘fering on the part of the
deceased based upon medieal and other reports, courts applying the Antit_errorism Act have

awarded to the estates of those individuals killed by terrorist acts survival damages in amount of

20 An action for survival dantages is separate and distinct from a claim of wrongful
death by decedent’s heirs-at-law.. Hoston v. United States, 566 F. Supp. 1125 (D.D.C. 1983).
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one million dollars. See F_lato;v_, 999 F, Supp. 'at 29 (“This Court vﬁ'ndsvthat an appvro'pri'aitebb

.'amtount of compensatory damages. for Alisa MichélIe Flatow’s pain and suffeting is
$1,000,000"; Eisenféld, 2600 U.S. Dist LEXIS 9545 at *16-1-7.(“Whi1e the personal suffering

,‘ waslbmer'cifully brief, ‘c.ompensation io required and the ‘Court thérefore 'concludes as a matter of

law:_that'an'approoriate amount of conapensatory damages for paiu ahd‘ suffering fof Sara Rachel

Duker is $1.. QOO OOO and that an approp'riate'amount'of compousatory damagos for pain_;;and

suffermg for Matthew Eisenfeld is $I 000,000.”).

C.- Count III Pumtlve Damages ‘

1. : Punitive Damages May Bé ‘Awarded Against Irau aud MOIS
One of the main purposes of the Auti_tofroriém Aot is to prdvide victirus of state
.spoosored terrorism (or, as in this case, th‘e“ next-'of-Icin and pcrsoual .r.epresentative..). “an
_ important economic and financial weapon against thbcs'e outlaw 'states'.” H.R.. Rep. No. .104-383
at 182 183. When the Antlterrorlsm Act was orlgmally enacted on Aprtl 1, 1996, however, then-
~ existing llablhty provisions of the F SIA n Sectlon 1606 prohlblted the award of punlttve

damages agamst the foretgn state 1tself See Leteher V. chubhc of Chtle 502 F Supp 259

- (D.D.C. 1_980). _As noted by the Flatow’ court, -Representatlve James Saxton, who was Chalnnan :
of thc House Task Force on Countcrterforism and chonventional Warfare and a memb‘e.rv of tho
' House National Seoufity Corumittee? was particularly concomed about this flaw in the statutory

: 'soheme, 999.F ..Supp. at 2‘5.'Roofeéentative S.aXt_on’au_d other Cougrve‘ssio‘nal reproséntatives.
believed that.ir.l .orde‘rvfor the Antitenorism Act to haue the desired _cffec}t,‘ a court would need_. to
havd the authority to award punitivo damages; an auyard of compensatory damagés for wrongful
death"could not ‘;approach a naoasure of damages réasonably required for a foreign s't.ate to take

notice.” Id.

28



A T e

: Theréforé, iﬁ the Subsequeﬁtly éﬁécfed Fnlatdw. Amen_dment, Cdngréss'_iﬁcluded‘a

) pfo?ision.to allow for the imposition of p.lir;it_ive damages brought ﬁﬁder the Antitérrorisr’n Act,
28 USC § '1605 nofe. As eiplaihed by Judge Lambert in Flatow, ‘_‘t}lle“Flatow Ameﬁdment ..
depaﬁ[éd] from the pri_Or enactment [Section' 1606j by »expre:ssly pro‘vidvihgv a cavl-l_s_e of action for
punitivé démages_fof statve‘ spénsored t'er.roris,r'n..”_ 999 F. Supp. at 25. :

‘ Thé.._lil.at‘o.w Amendment, hoWevér, did not 'évmend' Section 1606, so the Stamtoi‘y

prohjbition in t‘h.at sectién on the award éf punitive damagés' diredtly,against a foreign state

- remained ‘invplavcc. Thé M court récogni;évd_this. ambig}uity» ix.mt.hve statute, but found that

notwithstanding the provisions of Section 1606, punitive damages still could be assessed against -

a fbreign state.uvnder the theory of vicarious ]iability or respondeat su_perior_; Flatow, 999 F.
~ Supp. at 25-27. See 28 U.S.C. § 1605 note.”’ Thus, in Flatow,- the court held that the victim of a
terrorist attack (or the representative of such a victim) could seek mérietary damages, including

‘punitive damages, directly from an agency or instrumentality of a foreign state and also

. vicario_lisly from the foreign state itself. 'See‘ Flatow, 999 F. Supp.'at 272

2 Because Section 1606 still prohibited the award of punitive damages directly
against a foreign state, however, where-a victim of state-sponsored terrorism sued only the
foreign state and did not include an agent of that state as a defendant, punitive damages could
not be awarded. See Cicippio v. Islamic Republic of Iran, 18 F. Supp.2d 62, 69 (D.D.C. 1998)
~ (where only foreign state was defendant, punitive damages could not be awarded because
Section 1606 stated that . : .'a foreign state . . . shall not be liable for punitive damages™).

2 'Prior to the Flatow decision, in Alejandre, involving claims against the
government of Cuba and the Cuban Air Ministry, the Southern District of Florida took the
‘position that compensatory damages could be assessed against the Cuban government on the

“basis of respondeat superior, but that Section 1606 barred the imposition of punitive damages.
'As stated by the court, “under the theory of respondeat superior, Cuba is liable for the same
amount of damages as its agent, with the exception of punitive damages, which the FSIA
prohibits against foreign states. 28 U.S.C. § 1606.” 996 F. Supp. at 1249.
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B - In order to clarify the_statutoril ambiguity and to confirm that punrtive da_rnages could be
assessed' against foreign states for .acts of state sponsored terTorism in vOctober 1998 Congress
passed a “Conformmg Amendment” to Sectlon 1606 to allow for the 1mposrt10n‘ofpun1t1ve
o vdamages d1rectly agamst forergn states in cases brought under 28USC.§ 1605(a)(7) 2 The

‘conﬁrmmg amendment was mcluded as Sectlon 117(b) of the Omnrbus Consohdated and
. Emergency Supplemental Anproprlatrons Act of 1999, which was srgned nto law on October o
21, 1998 Sectron 117(c) of the Appropnatlons Act states that the prov1srons of Section 117
f | shall apply to “any‘vclarm for which a foreign state is not 1mmune under Sectlon 1605(a)(7) of

this title arising before, on, or after October 21, 1998.”24 ,

. B The conformmg amendment added a clause to Section 1606 to make clear that the .
: forergn state exemption from punitive damages does not apply to “any action under Section

'+ 1605(a) or 1610(f).” Pub. L. 105-277, Div. A, §101(b) [TltleI §117(b)] October 21, 1998,
112 Stat. 2681-491. |

: 2‘?. Section 117 of the Appropriations Act also included in subsectlon (a) two -
provisions amending 28 U.S.C. § 1610 to allow for the attachment or execution on certain
property, including blocked assets of a foreign state, following a judicial determination of
liability in a case under Section 1605(a)(7). Subsection (d) of Section 117 additionally contained
a waiver provision, which allowed the President to “waive the requlrements of thlS sectlon in the
interest of national security.” R ' -

On the same day that Pre51dent Chnton srgned into law the Approprlatlons Act, which
~ included Section 117, he issued Presidential Determination 99-1, which invoked the watver
provision of subsection (d) of Section 117. The President’s determmatron dealt with the concern
 that the amendments in Section 117(a) providing for the attachment of certain blocked assets -
~“would impede the ability of the President to conduct foreign policy in the interest of national

security and would, in particular, 1mpede the effectiveness of such prohibitions of the regulatrons

upon the financial transactions. . . .” 63 Fed. Reg. 59201 (October 21, 1998).

There is no indication that the Presidential Determination affected the application of
Section 117(b), the “Conforming Amendment,” to amend Section 1606 to confirm that punitive
damages could be assessed against foreign states. The waiver provision in subsection (d), by its
terms, is limited to “the requirements of this Section [Section 117]” not “this section” in general.
' Subsectlon 117(b) contains no “requ1rements” it merely amends Section 1606.

(continued...)
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Because as shown above. the Islamrc Republrc of Iran 1s not 1mmune from su1t under
Sectron 1605(a)(7) the amendment to Section 1606 to allow for an award of punrtrve damages
drrectly agamst a foreign state apphes tobthrs actron Hence punrtrve damages may be awarded
| E .drrectly agamst.the Islamlc Repubhc of Iran for 1ts orchestratlon of the assassmatron of Cyrus.
Elahi. - There is no need for this Court.to.resort_ to the device of resp‘ondeatsupeno’r liability in
" »order to enter a punitiue damages award.” In addrtron,j'}punitiue damages also may be avuarded
against MOIS' which has been'fotmd to .be ani “ag:ency or hin:st_ru‘mentalit'y‘ of a forei‘gn state,” i.e.,
the Islamrc Repub]rc of Iran See 28 U S. C § 1606 See also Flatow 999 F. Supp at 26
Anderson, 90 F. Supp.2d at 1137 o | [

2. - Legal Standards for Assessmg Pumtlve Damages .
| . The purpose of punitive damages is, as the name bimplies, “to punish [a defendant] for his

outrageous conduct and to deter him and,others like him from similar conduct in the future.”

( contlnued) ' - ‘ :
 Subsection 117(a) dealing wrth the attachment of property, on the other hand, does
include various “requirements” pertaining to what property shall be subject to execution and the
~ obligations of the U.S. government to assist Judgment auditors. Accordingly, this Court has held
that the President’s waiver applies to subsection 117(a), in its entirety. See Flatow v. Islamic

Republic of Iran, 76 F. Supp.2d 16, 26 (D.D. C. 1999). Butsee Alejandre, 42 F. Supp.2d 1317,
'1328-1337 (S.D. Fla.) (Presidential waiver applies only to part of Sectlon 117(a)) rev’d d on other -
ground 183 F 3d 1277 (1 1th Cir. 1999) ,

, 25 If the Presrdent s waiver is deemed to encompass the “Conformrng Amendment”
"to Section 1606, however, punitive damages could be imposed upon the Islamic Republic of Iran
~under the prlncrples of respondeat supenor and v1carrous hablhty See, Flatow, 999 F. Supp. at
25- 27. : : . _ _

2% . Asset forth in Count IV of the Complaint, defendants Islamic Republic of Iran
and MOIS conspired with various named and unnamed individuals to carry out acts of terrorism,
' 1nclud1ng the assassination of Cyrus Elahi. The actions of the defendants as part of the
- conspiracy renders them jointly and severally liable for all damages awarded to plaintiff. See,
~ e.g., Halberstam v. Welch, 705 F.2d 472 (D.C. C1r 1983)
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Restatement (Second) Torts § 908(1) (1997). See also Pacific Mut Life Ins. Co. v. Haslip, 499
[‘
U. S 1 15 (1991) Courts faced with gross vrolatron ofmtematronal human rrghts have

| employed the tool of punltlve damages to achleve these dual purposes By grantmg s1zeab1e ‘

vpumtrve ‘damage awards courts have both expressed therr moral outrage and condemnatlon of

5:

human rlghts abuses and in addltlon have attempted to deter future human rrghts abuses See

'SAle]andr 996 F Supp at 1250. Thus pumtlve damages are sald to help relnforce “the

' consensus ofthe commumty of humankmd ” F]lartlga v. Pena-Irala, 577 F. Supp 860 (E D.N.Y.

1984) As explamed by Judge Jackson in hlS opinion in Anderson V. Islamrc Repubhc of Iran, -

- “[t]he vrctlm to whom the aWard 18 made . stands-as a surrogate for c1v1hzed society in

e

: general the vrctrm is made more than whole in order that others may be spared a srmr]ar mJury
"_90 F*- Supp at 113, | |

In Flatow Judge Lamberth 1dent1ﬁed four factors that may be consrdered in detennmmg
an approprlate award of punltlve damages (1) the nature of the act 1tself and the extent to :
whlch any crvrhzed somety would find that act repugnant (2) the c1rcumstances of 1ts plannlng,
: (3): defendants economrc status wrth regard to the ablhty of defendants to pay, and (4) the basis E |
‘ii -

upon: Wthh a court mlght detenmne the amount of an award reasonably suffrcrent to deter hke

conduct in the future both by the defendants and others Flatow, 999 F. Supp at 33

B The October 23 1990 assassination of Mr. Elah1 by agents of MOIS for hrs outspoken
crltlcrsm of the Tehran reglme 1nd1sputab1y was 1ntent10na1 premedttated mahcrous and =
R .

' unprovoked It should go wrthout saymg that such a hemous crime v1olates fundamental -

precepts of 1ntemat10nal law and morality that are blndmg on all members of the world

commumty See Xuncaxv Gramato 886 F. Supp 162, 185 (D Mass 1995) (“every 1nstrument

!

and agreement that has attempted to deﬁne the scope of human rrghts has recognrzed a rlght to ,
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- life coupled with a right to due process to protect that right ") (crtation omitted) DeSanchez v.

Banco Central de Nicaragua, 770 F.2dil38'5',v 1397 (5th Cir. 1985) (‘.‘The standard of human

rlghts that have been generally accepted and hence mcorporated 1nto law of nations

encompasses only such basrc rights as the nght not to be murde'red - ”) DeLeteher V. Republlc '

of Chile, 488 F. Supp 665, 673 (D.D.C. 1980) (assassmation is “clearly contrary to the precepts '

of humanity as recogmzed in both national and mtematlonal law”) Restatement (Thlrd) of-

' Foreign Relations Law of the Unlted States § 702(c) (1986) (“A state Violates [customary]

mternatronal law 1f asa matter of state pohcy, it practices encourages or condones thev '
| murder or causing the disappearance of mdnhduals ”). The need to redress 'thlS vrolation of
fundamental human rlghts compels the 1mposrt10n.of a srzeable punitive damages award agamst
the defendants. = | | | ”
| Yet another reason to award punitive’ damages'in this partiCular case is to yindicate the
’ 1nterest of socrety at—large in supportmg the free expressmn of politlcal 1deas anywhere in the
‘world without fear of retaliatlon or persecutlon Mr. Elah1 s killmg was not an 1solated act of
| 'terr"orismj, his assa_s_sin’ation was partof the larger.scheme of the Iranian government to eliminate,
) “in short succession,'the leaders of both the p..opular: and political_» opposition -moyements to the ‘,
Tehran regime and.to serve.'as a'war'ni'ng t.o.olthersthat the Tehran 'regime would not tolerate any
opposrtlon MOIS’ success in elimmatmg these opponents of the Tehran reglme spawned
additional assaults against free expressron and open political dlalogue Wthh continue to this
-very day. |
.’I“he__Chvill'i‘ng effect"Upon freedom of expression resulting from the Iran govemment’s
state Sponsored terrorism has been particularly devastating.' Not only political figures, but
: writers, actors, and musicians who voice thoughts.and'opinions that the Tehran regime may find
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offensive or insulting have found themselves marked for assassinatiqn. It is this assault upon
basic human rights that has made the current Iranian regime a pariah among thé_ community of

nations and has led to the imposition of various types of restrictions and sanctions upon the

Iranian g"oVernmentv. ‘

e ‘. Nomithsfanding the world-wide effoné to curb the countrjl’vé, térrériét éctivit_ies and the
recer.ltv 51gns of po]itiéa] éhange i\v’vith.in tﬁev [ranian govemﬁeht, ‘.Ir.an’s' terrofist activitiés continue,
app;ifenﬂy, urvlaba.ted. The_ géverﬁment’s budget for tc__rrofist actions contin’ﬁ_cs to ihcreasd, »

~ Fatwas continue to be issued and opponents and critics continue to die: The most recent report

‘-_.by th::e Departmenvf. of State in Patterns of Global Terrorism, 11999 (April, iOOO), conqlﬁdes that
fﬁe ;;:tionsb'ovf Irraj@mian>state institﬁtions, most notably MOIS, “in the éuppo'rt of tgﬁorist groups
| made Iran Fhe most-‘active éfat'e svpovrvl“sor of terrorisni.” Indeed, in 1999, the State D.eparvtm'ent'
v "speciﬁéal‘ly noted that “a variety of public reports indicate Iran;S'securify forccs conducted.
several bémbings against Iranian dissidents ébroad.” The continued actiohs .o.f the Irania_ri |
govéﬁment and its ageht Qf "tér:ror','l\/iOI.S,' in seeking to eliminéte all oppositvi_on to the clerical
r‘egirﬁe‘ c_qps;itpte nothmglessthanaconcerted attack upohv fhe véry ideal of free exbression .érid
.the,right to express on'e"s views and opinioﬁs without fear of retribution. -. | R
| ‘_ o Unfil reCently,. thévIslamicv Republic of Iran énd other stafé Sponsors of terrorism could
* hide behind the shic?ld of foréign so?ereign immunity and with aliﬁdst absolute ir’npuhity
su_bsi:dizc and direct terrorist group’é to serQe_ their own purpbses. To remove this shield, -
Congress created j:urisdictiovnv over, .and fights of action agaiﬁSt,' fvorei‘gr.lt sta'té SpdnSors of |
' tgno;ism. By creating thése rights Qf aqtidn, C(;ngress intended thét vt‘he courtérimpose a

‘substantial financial cost on states that sponsor terrorist groups whose activities are repugnant to
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the world community of civilized nations. This cost functions both as a direct deterrent, and also
asa disabling mechanism.
In order for a punitive damages aWard to be an effective deterrent, it must be -

1nd1v1dualized tailor- made for the fmanc1al condltlon of the defendant ” Michael L. Rustad

How the Common Good is Served bv the Remedy of Pumtive Damages, 64 Tenn. L. Rev. 793

799-800 (1997). Thus, an award of punitive damages against a natural person will involve

- different financial considerations from that assessed against a corporation, and an award against

e'ither an individual or a company will involve different_ factors from that against a foreign state.
National gouemments lJy_ their v‘ery n’ature‘have s‘ubstantial iﬁnanicial'resources at their disposal. .i
"l"he Islamic Republic of Iran is an OPEC nation with‘e.n_ormous oil reservee and oil revenues
and, accordingly, it 1S appropr_iate for this Court, n au{arding punitiye damages, to take into
account the enorrnous wealth Ira‘n has at ita dispoéal to fund its‘ terrt)rist operations.

In precedentl_under___this‘statute, courts in th.is. district hav'e awarded punitive damages
against both the Islamic Republic of Tran and MOIS based upon an estimate Of MOIS annual

budget for terrorist actlvmes In the Flatow case, the testimony 1nd1cated that in 1995 when the

| terrorist bombing that was the Sllb_] ect of _the lawsuit occurred, the Islannc Republic of Iran

~ expended approximately $75},00v0,000on terrorist,activitiee' and, therefore, the court awarded

| punitive_ damages of three times this'amount or $225,OQO‘,OVOO.V 999' F. Supp. at 34, In
. vAnderson Judge J-acltsionrecently found th‘atvIran had increaéed its budgetfor terrorist activities

~ since the Flatow decision to an est1mated $100, OOO 00 and awarded the plalntlffs three times that

amount or $300,000,000, in pun1t1ve damages 90 F Supp.2d at 112. In Elsenfeld Judge

Lamberth used a similar calculus to enter a single award of $300,000, 000 to be divided equally

_between the two plamt1ffs 2000 U.S. Dist. LEXIS 9545 at *18

_35_




Further the cost 1mposed upon other nations in seeking to protect governmental
burldmgs mcludmg embassies, from attack, as Well as the cost of police protectron for those
‘targeted for assassmatlon such as Dr. Ganjx has been enormous All of these various factors, as

| well as others that w111 be addressed at the hearmg in this matter, compel an award of pumtrve

B damages that truly will be effectlve in stoppmg once and for all the abrhty of Iran to ﬁnance its-

' aéenda of terror and 1nt1m1dat10n To allow the actrons of the Iraman govemment and MOIS to .

: go unpumshed will only serve to reward those who would seek to rule by force and intimidation

and to silence free and open debate | | |

| Respectfully’snhmitted,v
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