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INTROBﬁGTIQE‘
Background R o
1. The question of summary or axoltra:; executions hes beén d1scussed %n the
United Nations with ever growang concern, ‘especially since 1980. This ‘concern

has been professed, for example in Generzl Assembly resolution 35/172 of
15 December 1980 entitled "Arbitrary or summary execuulons”; a resolution on

 extra~legal executions, adopted by the Sixth Gn_ted Naiions Congress on the

Prevention of Crime and Treatment of Offenders {Caracas, 25 August to

5 September 1980), resolution 1 (}ﬁu;FV) of 3 Ueptember 1981 of the Su%»CommLSSEOn
on Prevention of Discrimination and Protection of Minorities and General Assembly =
resolutions 36/22 of 9 November 1981 and 38,96 of 16 December 1983 enultle&

"prbitrary or summary executions".

2. In 1982 the Commission on Human Rights by T‘e;so]:u.1.3'.0111.982;‘29 of 11"War6b'1982 -
recomnended that the Economic and Social Council should reguést the Chairman of *°.-

the Commission to appoint an individual of recognized interngtional standing as
special rapporieur to submit a comprehensive report to the Commission at its
thirty-—ninth session on the occurrence and extent of the practice of summary or
arbitrary execntions together with his conclusions and recommendsbions, This
resolution was subsequently adopted by the Economic and Social Council as
resolution 1982/35 of 7 Kay 1982. R ‘

3. In accordance with the aboveumentioned resolution, Mr, S. Amos Wako was
appointed as Special Rapporiteur. t its thirty-ninth session the Commission on
Human Rights considered the first report of the Special Rapporteur on shmmary OT
arhltrary executiocns. (E/CN.4,/1983,'16 and Add, 1, and Add, I/Corr 1},

4. At its 52nd meeﬁlng, on 8 March 1983, the Commission on Human Rights adapteﬁ
without a vote resolutxon 1983/36 containing a draft resoclution for adoption vy
the Economic and Secial. Council, The draeft resolution was subsequently adopted by
the Economic and Social Counc1l on 27 May Q85 as resclution 1983/36 (Bee ameX I)-

5. The relevant‘part of that resolution reads as follows:

"4. Decides to continue the mandate of the SBECl&m Ranpoxneur,
Mr. S.A, Wako for another year;

5. Reguasts the Special Rapporteur to review his Ieport in the lﬁght
- of the jinformation received, taking pariicularly into account any new
information, including ralevant internal legislation, provided by concerned
Goverumeuts as well as views expressed in the Commission on Human Rights at .
its thirty-ninth session and to submit a report to the Commission at le
fortieth session; . et

6. Copsiders that the Specizl ?annorzeur in carrying Du$~hls manﬁate:
ghould continue to seek and receive information from Goverrmentsy '
United Hations hoales, 5990131;zed agencies, regional intergovernmental -
organizations and non-govermmentzl orgenizations in consultztive status with
the Economic and Social Council;
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7. Expresses its appreciation to those Governments that have extended
invitaticns to the Special Rapporteur to visit their respective countries
and urges the Special Rapporteur to respond positively to such invitationss"

€. The General Assembly at its thirty-eighth session in 1983, adopted

resolution 38/96 entitled "Summary oxr arbiirary erecutions". In that Tesolution the
General Assembly reguested the Commission on Human Rights at its fortieth session,
on the basis of the report of the Specizl Rapporieur o be prepared in conformity
with Economic and Social Council resolutions 19562,'35 and 1983/36, to make T
recomendations concerning appropriate aciidn to combat and eventuzlly eliminate

the practice of summary or arbitrery executions. Y

7. The present report is submitied pursuant to resolution 1983%/36 of the Lconomic
and Social Council, Im the course of its preparation, careful consideration has
been given %o the views and observations mede in the Cormission at i1s
thirty-ninth session, as well as of the informetion which has reached the

Specizl Rapporteur subsequently. ' '

8. In the first report, the international standards considered relevant o this -
subject were outlined and reference was made to the specific information related o
varicus situations where summary or erbitrery executions were repoxted or-alleged
to have taken place. Written replies received from Govermments concerned were
appended to the report, while the views of other Governments were reflected in the
susmary records of the Commission's debaie on this subject. -

9. In view of the limited time available, the informatibn on the inbermal .- -
legislation of various counbries which vas in the possession of the Special Rapporteur
at that time was néo%t ipcluded in the first report. In accordance with :
resolution 1983/36 of the Beonomic and Social Council, in this report an attempt has
been made to analyse available internal legislation as compared with the .
international legal instruments relative to the subject. However, it must be said
that in view of the vastness of the subject and the mumber of countries iavolved, .
this analysis cannot be considered exhaustive, Time has not allowed the o
Special Rapporteur to do resesarch into this area and, therefore, he has had o rely
exclusively on the information supplied by Governments, '

10. Purther, in accordance with the Beonomic and Social Council resolubion, the
present Tepart is intended to provide the Commission, as approprisbe, With any
information which has become available on the situations mentioped in the Iirst
report, or any nev situation which has arisen during the last, yeaTls. The .
Special Rapporteur considers that discussions of arbitra:y'or-summafy.exacutlﬂns
should now advence to 2n examination of the iypes of situations in which such
executions usually take place with a view to identifying elements which could guide
future action in this area. The Special Rapporﬁeux~also,consid9rs~that3an '
examination of factors which trigger summery ox arbitrary executions cowld
gimilarly assist in identifying practical recommendations which could be offered
for stopping such executions. The preliminary anslysis which fpllows 18 offered
as a pilot effort to elicit the reactions of the Commission with & V=&V to further
discussions and concrete decisions of these and related issues. o

B — —
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Activitiss of the Specizl Rapporiteur

11. Since Economic and Scrial Council res CTRtlon 1983/36 d931deé to extend the
mandate of ithe Special Repporteur on summary or arblvrary executlons for another
year, the Special Rapporteur has engaged himself in zctivities that fall within the”
asphere OI his man& te, as descriled Lelow.

12. The Specmal Ranporieur visited the Centre for Buman Rights at the Unlted Hations
Office at Geneva from 4 to 8 July 1983 for consultations. He again. v351ted Geneva
from 17 to 21 October 1983, ?Tom 21 October Yo 2 November 1383 and from 19 to ’
25 January 1984 to finslize the report. The Special Rapporteur also visited
Copenhagen tn 19 and 20 Cctober 1983 fox. consultations with the Government of
Denmazk, X
13. On 2% July 1983 notes verbales ancd letiers were sent to Governmenis,
United Natiors bodies, specialized agencies, regional intergovernmental organlzatlons
and non-governmental organizations in consuliative siatus with the ECOHDmlC and "~ *
Social Counecil, seeking information concernipng the guestion of Summury or arbltraxy
executions {annex IT). On & Wovember 198z letiers were senﬁ to GOﬂevnments
reqiesting any additional information {annex III;._ e

14. In the course cf hisz prescut mandate, the Special Rapporteur received o
commnications from the following: : .

(a) Governments: : o - ; o .

Argentlna, B¢ﬁamas. Belzzum, Bel ize, uanada, Centrul szlﬂan Republic, -
" Chad, Czechosiovakia, Demccratic ¥amnuchesa, Democratlc"Yemens Denmark, -
France,. Germany, Federal Republic of, Guotemala, Holy See, Honduras,
Indonesia, Iraq, Jordan; Mexico, New Zeazland, Peru, ?ortugal Qazar, _
Repub?icvo? ‘Rorea, Spaia; Suriname, Turkey, Tuva_u, United Kﬁngﬁom of
“Greet Britzin and Northern Ireland, United States of Amerlca, Unlted
Republic of Tanszania, Uruguay, Zumnla;

(b) - United Hatious bodiss:

Office of. the Commiszionsr for Nemibiz and the United Nations
High Commigsioner for Hefugees. K .

(¢) Specialized asencice and regionzl intergovernmental organizations:

Food and Agriciliure Organization, Tnze*natlonaT Bank for Reconstruction
end Developmeznt, Internaticnal Labour Organisation, Internztional Maritine
Organization, GlngLZZ?IOE of imerieczn Staies, World Health Organization,
Ualued Nations Sducaticpal; Scientific and Cultu_al Organlzatlon..ti»t;_

(2) Non-governmental organizations in cousulbative status with the
© Econcmic and Social Council:

-Amnesty International, Caritas Inuernmtlonalﬁs, ‘Internaiional Commissioun
‘of Jurists, Ipternational Federaticn of Journelistis, Tnternatlonal Feaoe
‘ ﬁcademy- Pax Romana, Salvaildlon irmy, Union of Arab Jurisis, World '
Federation of Trode Tnions, World Jswish CDﬁgI@SS,AWO 1d Young Wbmnn &
<. . Chrietian Aissceciation, Ydung Tewyers' In+ernau10nal "SSOClaTan.
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15. Zome of these communications referred to information contained in the
Special Rapporteur's report before the Commission at its thirty-ninth session. In
that context the Special Rapporteur wishes to state the folicwing.

16. In his report to the Commission at its thirty-ninth session, the
Special Rapporteur indicated, in regard to a2 numboer of =zituations, that at thu time

" when that report . was being prepared, information had not yet been received with
~regard to allagations that had been transmitbted to the respective Governments at

short notice. This applied inter zlia to situations in Afghanistan (para. 125 of
previous report), Burundi (para. 155), Indis (paras. 157-160), Pakistan (para. 189)
and the Philippines .{(paras. 19%9i-194). Foilowing the renewal of his mandate, the
Special Rapporteur received information from these Covernments.

17. In regard fc the information conrerning Afghanistan and Pakistan, the.

‘Special Rapporteur wishes to emphasize his statement in his Péport to the Commission

to the affect that he had refrained from including in that report a brief summary of

- the allegations received, since they referred Lo zvents having taken place prior

to 1580, as explained in paragraph 71 of the same report. In line with this
eriterion adopted in the previous repcrt the Specizal HRapporteur has refrained from
including in this report the replies reczived from the Goverrments of Afghanistan
and Pakistan.

i8. 1In regérd to the statement in paragraph 135 concerning Burundi, the

Special Rapporbteur wishes to reiterate his statement in his report to the Commission
to the effect that he had refrained from including in that report a2 brief summary of
the allegatlons received since those allegztions referred ito events taking place
prior to 1980 as explained in paragraph 71 of the same repert. However, at the
specific request of the representative of Burundi his statement at. the

thirty-ninth session of the Commission on Human Rights is reproducged in annex IV.
The Special Rapporbeur confirms that the allegations of summary or arbitrary
executions which are in his possecasion concern the previcus regime and not the
current Government.

19. Tn regard to the statement contained in paragraphs 157-160 of the previous
repoirt concerning India, the Special Rapporteur wishes to ciate the following. The
ropresentative of the Government of India met the Special Repporheur on

20 Ontober 1983 and 24 January 1984 and referred him to the information communicated
by the Government of India concerning Ghe allegations of summary or arbitrary
executions mentioned in paragraphs 157+160 of the previous report. This information
consistad of (1) Aide memoire from the Permanent Mission of India to the

United Nations Office at Geneva of 20 Uctober 1983 denying the allegations referred

- to in paragraphs 157-160 of the report; (2) Comments on the charge of massacre in

the enceounter of Uttar Pradesh police with dacoits by the Uttar Pradesh government

with: . (a) tables showing the numbers of dacoities commitiazd during the last

five years, the numbers of enocunters with dacoits, the numbers of dacoits killed
or capturec and arms selzed, and the nunbers of policemen killed or injured;

(b) 2 list of gangs in CFlStLPce between 1975 and 1983; (c) comments on a case
invelving tne death ¢l one person with a description of his c¢riminal history;

-{d} a brief nete regarding rive speciflic cases of encounters mentioned in 2 bulletin

izsued by the Paoeple’s Union for Civil Liberties (pages 29-30 of PUCL Bulletin,
March-April 1982 issue); (3) Detailed commenls of the Uttar Pradesh government in
regard t. cases of alleged fakeé encounters mentionea in the report of
Eﬁﬁasbyuggggggggiqggéj (4) Some case shudies by Uttar Pradesh State government
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. ~describing two cases of encounter%; (5) Information of the State“governﬁént

of: Punjab providing a table of cases of 80 persons with names and ages, villages

and districts, details of allegations and comments by the Punjab government;

{6) Note on encounters in the State of Andhra Pradesh referring Lo allegations
containad in the Bulletin of the People's Union for Civil Liberties (March-April 1982
issue quoted sbove), with tables on extremist violence and encounters between
extremists and the police in Andhra Pradesh from 1968 to 1985. a/ This exhaustive
and detailed information illustrates the following assertion of Tihg Government

< of Tadia: (a) the death of so-called Naxalites, dacoits,. murderdrs and other

criminal elewents 1n the course of law enforcement activities occurred in gpnu1ne

npencounfers and eVﬂry such death was.the subject of a magisterial inquiry; Iif such

an-inguiry indicated any mlscarrlage of justice, prompt and suitable action was
taken against those found guilty; a2 number of investigating agencies Tunction at
the state and naulonel levels; (b) it is .incorrect to’allegs that 6,000 peopls |
were killed durmng the years 1979-19681 and that cthey were victims of police action
after arrests; this allepation was especially inadmissible as India has various
const1tut10na3 legal and judicial processes aswell as a free- press whlch _j e
safeguards the right to life, personal security znd liberty” “of 1nd1v1duals Thé -
Spectsl Happorteaur haa referred to information concerning ‘the Constxtutxon and othﬁr
legislation relative to this issue, which shows that in Indias the rule of law
prevails and the judiciazry is lndependent of the Executive. The Speﬁlal Rapporteur
has not received any information indicating that- the Judiciapy is not independent of
the Executive. The Special Rapporteur uss referred to the 1983 report entitled
"Human Rights in the World" by the Pelitical Affairs’ Committee of the EUPOPEFH
ParllamenL vhich states that summary executions: do not take placc in India.

QD In ‘regard Lo the btatEﬂents contained in paragrﬂpbs 191-194 of the previous
report concerning the phillpplnes, reference is made to annex V which contalns the
reéply- received from that Govérnment in a note dated 1 March 1983,

21. In addition to the communications referred to -ahove in the context of the note
verbale zent on 17 September 1952 under the original mandate of the
Special Rapporteur, replies were received from the following Govurﬂment Bahamas,

Burbados Madagasear, and the Phlllpplnes.

22, 0On 29 July ]083, letters were sent to the Governments of Guatemala and Surinzame .
concerning the invitations extended by those Governments to the Special Rapporteur.
Th2 Special Rapporteur responded positively-to -these. invitations in the context of
paragraph 7 of Economwc and, Social Council: regolution 1983/36 '

23%. With regard to the inv;tation from uhe Govcrnmgnt of Guatemala, it may be
recalled that the Special Rapporteur stated that, due to constralnts of time, he
would not be able to avail hlmﬁelf of that invmtat*on prlov to’ uhe : h
thlrby—nwnth sessmcn of the Commmssmon.

24. On 20 October 1983,Jthe Permanent Representative of Guatemara to thc ‘fﬂ“,, A
United Nations in Geneva informed. the Special Rapportsur thzt; in view of the 1act -
that +he qnacml Rapporteur of the- Commission on the question of Guatema1a,'under -

a/ These materials are available at the secretariat for consultztion.
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resolution 1983/37, had already visited Guatemala in the context of his mandate and
was scheduled to make a second visit in November 198%, the Government was of the view
that a visit by the Special Rapporteur on summary or arbitrary executions was not
necessary.

25. On 1 September 1983, the . Government of Suriname informed the Special Rapporteur
of its willingness o have .him visit the country. o

26, On 65 September 1583, the Special Rapporteur informed the: Sovernment of  Suriname
of his willingness to visit the country.either in the week beginning 3 Cetober or
that beginning 31 Cotober. On 9 September 1983 the Government of Suriname indicated
its concurrence with the proposal of the Special Rapporteur that he visit Suriname
in the week of 31 October 1983,

27. Accordingly, on 30 September 1983 the Special Rapporteur .communicated the
ogramme That he proposed to follow in the course of his mission in Suriname.

28. On 14. Qctobar ;983,2tbe Special Rapporteur was informeduthat a Commission of
. the Government of Suriname would discuss the Specizl Rapporteur's programme upon
arrival; on 24 Ockober 1983 the Government of Suriname further informed the
Special Rapporteur by cable as foliows:

"CONCERNING VISIT SPECIAL RAPPORTEUR CHR DR WAKO TO SURINAME FROM
OCT 30 TO WOV 4, 1983, REGRET TO COMMUNICATE UPGH INSTRUCTIORS GOVERNMENT OF
THE. REPUBLIC OF SURINAME THAT SURINAMESE COMMISSION UNDER CHATRMANSHIF OF
MR PH AKRUM IS WOT IN A POSITION TO RECEIVE DR WAKO DURING THE ABOVE~-MENTIONED
PERIOD ON ACCOUNT OF PARTICULAR UNFORESEEN CIRCUMSTANCES, WHICH SUDDENLY AROSE.

OFFERING YOU ON BEHALF OF THE SURINAMESE GOVERNMENT OUR APOLOGIES FOR ANY
INCONVENIENCE THIS TEMPORARY DELAY MIGHT CAUSE YOU."

On 28 OCctober 1983, the Special Rapporteur informed the Government of Suriname as ¢
follows:

"I confirm that I have received a copy of your telex dated 24 October 1983
by which you inform me of your Government's decision to posipone my visit to
~Buriname, scheduled to take place from 31 Qctober to 4 Hovembar 1983.

I would be grateful to be informed in due course and at the convenieénce
of your Government of the dates on which the visit may take place. I would
particularly appreciate being informed in sufficient time so that mutually

_nconvenient .dates .can be arpanged.®

29. No further communication ﬁés been received by the Special Rapporteur from the
Government of Suriname at the time of the completion of the present report.

30. ‘fmong the communications received by, the Special Bapporteur, information on.
national legislatxons congerning the protection of the right to life was communicated
to him. This information was examined by the Special Rapporteur and is reflected in

chapter I below.

s -
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31. Among the communications received by the Special Rapporteur were a number
containing allegations of summary or arbitrary executions which had already taken
place. * Most of those allegations concerned incidents which occurred during 1983.
Theseg™ allegazlons refer to occurrences of summary or srbitrary executions in 10
countries. Those allegations have been duly commnicated to the Governments
concerned five of whom have transmitted replies to the Special Rapporfeur. In
some instances the Permanent Representatl"es of the Governments concerned have
taken up contact and consulted with the Special Rapporteur: Since most of these
allegations came to the Special Rapporteur in November 1983, the Govermments
concerned have explained to the Specizl Rapperbeur that more time would be |
required to look into them. For this reason the Special Rapporteur has d
refreined at this stage from mentioning the States concerned and the nature of
the allegations against them,

32, A1l the information which has come into the possession of the

Special Rapporteur since he was appointed forms the basis of chapter II. The
Special Rapporteur believes that this approach which shows the type of
situations in which arbitrary or summary executions usually take place and the
elements which may be identified as factors which lead o summary or arbltrary
executions will give another perspective to the problem and therefo*e enhance
the understanding of the phenomens (see para. 10 above).

3%. 1In addition, in the course of his mandate the Speclal Rapncrteur received
appeals from various sources mzking allegations of imminent or threatened
summary execubions which might appear prims facie relevant to his mandate.’ In
this conbtext the Special Rapporteur addressed an urgent message by telex to’ the
Governments concerned, namely Bangladesh, Belize, Chile, CGhana, (Guatemala, Iran,
Iragq, Libya, Malawi and Sri Lankaz. Replies were received from the Governments
of Belize, Guatemala, Iraq and Sri Lanka. The Special Rapporteur expresses his
appreciation to those Governments which replied %o his urgent messages. The
Special Rapporteur considers thai this urgent action procedure is an invaluable
part of the response of the interriational commuhity in dealing with summary or
arbitrary executions and that this form of urgent action should be maintained
and developed for as loug as this problem remains on the inbernational agenda.

34, Tﬁé mességes of the Special Rapporteur to the Govermnments concerned and
replies frem the Govermments are reproduced in chronological order as follows:

{1} On 22 June 1983 a telex was sent to the Minister for Foreign Affairs
of the Islamla Republic of Iran statmng'

- MMY ATTENTION HAS BEEN DRAWN TO REPORTS OF IMMINENT EXECUTIONS OF A NUMBER
OF PERSONS, AMONG THEM: NUREDDIN KIANURI, BHSAN TABART, MABMUD ETEMADZADEH,
REZ& SEALSUKI, HASSAM CEAEMPANAE, GAGIK DER AVANESSIAN, KIOMAR ZARSEFNASS.

T HAVE THE HONOUR 70 REFER TO EGONOMIC AND SCCTAL COUNCIL RESQLUTION 1983/3%6
BY WEICH THE COUNCIL RENEWED MY MANDATE AS SPECIAT RAPPORTEUR OF THE
COMMISSION ON BUMAN RIGHPS ON THE QUESTION OF SUMMARY OR ARBITRARY EXECUTIONS.
AS T HAD QCCASION TO INFORM THE COMMISSION IN MY FIRST REPORY WHICH I
PRESENTED IN FEBRUARY 1983, THE RIGHT TC LIFE IS SACROSANCT AND SHOULD 38
RESPRECTED TN ACCORDANCE WITH FUNDAMENTAL PRINCIPLES OF JUSTICE. WITEOUT

IN ARY WAY WISHING TO ENTER INTO ANY MATTER WHICH MAY PERTATN TO THE

DOMESTIC AND SOVEREIGN JURISDICTION OF YOUR EXCELLENCY'S GOVERNMENT, I WISH,
ON A PURELY HUMANITARTAN BASIS, TO APPEAL TO YOU TO ENSURE THAT NO
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EXECUPIONS TAKE PLACE ESPECTALLY TF SUCH EXECUTIONS RESULT FROM A SUMMARY
TRIAL OR ANY OTHER PROCEDURE IN WHICH ©HE RIGHTS OF THE INDIVIDUALS ABE NOT
FULLY PROTECTED, IN PARITCULAR MLY I REFER TO ARTICIES 5, 6, L4 AND 15 OF .
THE INTERNATTONAL COVERANT ON CIVIL AND POLITICAL RIGETS TO WEICH THE | -
ISLAMIC REFUELIG OF TRAN IS PARTY™

Ho reply has been received from the Government of uhE Islanlc Belmbl‘c of
Iran. :

(11) On 29 Juhe 1983 a telék was sent fo the Minister for Foreign Affairs
oT the Republic of Iv-aq s%atlng'

v{ HAVE THE HONCUR T0 REFER TO ECONOMIC AND SOGIAL COUNCIL RESOLUTION 1983/36
BY WHICH THE COUNCIL RENEWED MY MANDATE AS SPECIAL RAPPORTHEUR OF THE
COMMISSION ON HUMAN RIGHDS ON THE QUESTION OF SUMMARY OR ARBITRARY
EXECTUTIONS. MY ATTENTION HAS BEEN DRAWN TO REPORTS OF EXBCULLONS OF SIX
PERSONS WHICH EEPORTEDLY TOOK PLACE IN MAY 1983, THE WAMES .OF THE SIX VERE
CGIVEN AS: SAYID ABDUL-SAHIB AL-HAKINM, SAYID ALL'EDIN AL-HAKTM, '
| SAYID MOHAMUMAD HUSSATN AL-HAKTM, SAYTD KAMAL, SAYID YOUSIF AL-HEKIM, '~
'SAYID ABDUL WAHAB AL-HAKTM, SAYID AFMAD SAYID WMOHAMMAD RIDHA AL-HAKTHM,
WITHOUT IN ANY WAY WISHTNG TO TNTERFERE WITH MATTERS WHTCH MAY PERTATN
. T0 THE DOMESTIC SOVEREIGN JURISDICTION OF YOUR EXCELLENCY'S GOVERNMENT,
" I AM COMPELLED ‘7O EMPHASIZE THAT THEE RIGHT T0 LIFE IS 4 MOST I‘UI‘IDMMTAL
AND CRUCTAT, HUMAN RIGHT AND TO APPRAL TO YOU ON A PURELY HUMANITARLAN BASIS
- PO ENSURE THAT NO EXECUTIONS TAKE PLACE BSPECTALLY IF SUCH EXECTULIONS msnm
’ FRDM A smm TRIAL OR -ANY GTEER PROCEDURE IN WHICH THE BIGHI‘S OF THE o
m*rcms 5,6, T, 14 AND 15 01? THE: TNTRENATTONAL COVENANT ON Gm AND
POLITICAL ZELLGHTS ‘l’G 1mCH THE REPUBLIC OF TRAG IS PARTY.Y R

A4 reply aated ’,f Novemner 1983 was received from the Pemanent M::.ss:_or}_ X

""of the Republic of Iraq, conbaining the following message of the L
' Government of the Republic of Iraq: L 3

[O::iginal: Ara.bic:] .
"Far from being arbitrary, as mentioned- in your note, the exetution *
of these oix persons took place after proper investigaticn and trial .
during which they enjoyed all of the legally prescribed safeghards and in
particular, the right to legal counsel for their defence. The circumstances
of the case, as sumarized in the judgement based on evidence and thelr own
confessiops, are that Muhammad Hussein Al-Hakim, Abdul Sahib Muhammad'.
Muhsin Mahdi A)~Hakim, Ala~ud-Din Muhsin Al-Halkim, Kamal-ud-Din Youssuf
Muhsin. Al—Ha.km, Abuul Wahbab Youssuf Muhsin .é.l—Hakm, and Ahmad Muhammad
Ridha Al-Hakim were convicted of acts prejudicial fo the securily, safety
and . terr:d:o:r::.al integrity of the country and involving esplonage for the
henels.u ‘of = hostile foreign couniry in = state of var with Irag, namely
Tran,. zb.rcugh the fugitive Muhammad Bagir Al-Hakim, leader of the so—called
*Supreme Cmmca.l of‘ ‘the Islamic Revolution in Irac:' which i8 based in Iran.
’I‘hey WEI‘Q a.lsq ,Loum g\n_'f ‘t;y of oriminal 15:' Qonspg_ ng o pI?OVQEC& Sédlﬁlﬂn
and dissemihate a spirit of odious intercopmunal antagonism, of
distributing among their partisans weapons and explosives sent to them
from Tran, and of engaging in assassinations and acts of sabobtage against
civilian institutions in Baghdad and other cities in Irag with a view fo
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creating anarchy and confusion in an atbtempt to overthrow the regime hy
force. 3Since these criminal ascts render their perpeurauora liable to the
penalties prescribed in articles 156 and 175/2 of the Penal Code,ron the
basis of artlcles 49, 50-and-53 concerning -complicity, the competent

court senteqced them to death by hanging and this sentence was carried out :
in accordance with the normal lsgal proceauras "

(1i4) On 22 Ju N 1983 a, telex was sent to the Pre51dent of the Republlc of
Guatemala stating: , .

T HAVE THE HOWCUR 70 REFER TO ECONOMIC AWD SOCIAL COUNCIL RESOIUTION 1985/36
BY WHICH THE COUNCIL FENEWED MY MANDATE AS SPECTAL RAPPORTEUR OF THE
COMMISSION OF BUMAN RIGHTS ON THE QUESTION OF SUMMARY OR ARBI“RAEX’EXECUTXOKS
MY ATTENTION HAS BEEN DRAWN T0 ALIEGATIONS RECEIVED OF JIMMINENT EXBECUTIONS

OF A NUMBER OF PERSONS SENTENCED TC DEATH BY THE SPECTAL TRIBUBAIS. WITHOUT
IN AWY WAY WISHING TO IWTERFERE WITH MATTERS WHICH MAY PERTATN T0 THE
DCMESTIC AND SOVERRIGN JURISDICTION OF YOUR EXCELIENCY'S GOVERNMENT I SHOUID
LIKE TO EMPHASIZE THE PRIMACY OF THE RIGET TO LIFE AND ATPPRAL TO YOUR
EXCELIENCY OF A PURELY HUMANTTARTAN BASIS TO ENSURE THAT NO EXECUTIONS TAKE
PIACE ESPECIALLY IF SUCH EXECUTIONS RESULT FROM A SUMMARY TRTAL OR ANY

,OTHER PROCEDURE IN WHICH THE RIGHTS OF THE INDIVIDUALS. ARE NOT FULLY PROTECTED ;

IN THIS CONNECTION MAY I DRAW YOUR EXCELIENCY'S ATTENTION TO ARTICIES 3, 10
ATD 11 OF THE UNIVERSAT DECIARATION OF HUMAN RIGHTS AND TO. ARTICIES 5, 6,
14 AFD 15 OF THE IEZEHNAWION&L COVENANT ON CIVIL AND POLITICAL HIuHTS.“

A reply dated 27 Jaly ?983 was 1"ec@:.f.‘ufeéi from the Permanen~ Mlssmon of the
Hepublic of Guatemala in Geneva. .

[Original: Spanish]

"The Permanent Mission of Guatemala to the Buropean Office of the
United. . Nations presenis its compliments o the Assistant Secretary-General,
Director of the United Nations. Centre for Human Rights, and has the honour
to transmit below the text of fhe information bulletin of the Government of
Guatemala dated 26 July 1983, with the reques’ that this text should be
forvarded to ¥Mr. Amos Wako, Special Hepporteur of the Commission on
Human Rights for the item on summary or arbitrary executions, with reference
to the telegram sent to the Preasident of the Hepublic of Guaﬁemala dated
22 July 1983: -

"The Govermment of the Republic of Guatemala has decided to suspend the
death sentences imposed by courts of special jurisdiction and established

a commission of jurists to study the possibility of modifying or replacing
these courts and transferring them to ordinary jurisdiction. The foregoing
vwas ammounced on 26 July 1983 by the Minister for Foreign Affairs of
Guatemala.®

(iv) On 2B July 1983 a telex was sent to the President of the Democratic
Socialist Republic of Sri Lanka stating:

"I HAVB THE HONOUR TO-REEERZTGKECO§OMIC AND SOCTAL COUNCIL RESOLUTION 1983/36
BY WHICH THE COUBCIL FRENEWED MY MANDATE AS SPECIAL RAPPORTEUR OF THE o
COMMISSION OF HUMAN RIGHTS ON THE QUESTION OF SUMMARY OH ARBITRARY EXECUTIONS.
WY ATTENTION HAS BERN DRAWH TO A NUMBER OF ALIEGATIONS THAT A CONSIDERABLE
NOMEER OF FEOPLE EBIONGING TO THE TAMIT MINORITY HAVE BEEN KILIED IN HECENT
INCIDENTS TN SRI IAWKA. WITHCUT IN ANY WAY WISHING TO INTERFERE WITH

MATTERS WEICH MAY PERTAIN TO THE DOMESTIC AWD SOVEREIGN JURISDICTION OF

TOUR EXCELIENCY'S GOVERNMENT, T SHOUID Li¥E TC EMPHASTZE THE PRIMACY OF

THE RIGHT F0O LIFE AND APPEAL 7O YOUR EXCELLENCY ON A FUHELY HUMAWITARTAN
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BASIS TO ENSURE THAT THE RIGHT TO LIFE OF INDIVIDUALS BE FULLY PROTECTRDY
IRRESPECTIVE OF THEIR RACIAL, POLITICAL, RELIGIOUS, SOCIAL OR OTHER -~
STATUS OR BACKGROUND, IN THIS CONNECTION MAY T DBAW YOUR.EXCELEENCT‘S

ATTENTION TO ARTICIE 6 OF THE INTERNATIONAL COVENANT ON CIVLIL AND PQEKTICAL

RIGHTS TO WHICH THE SOCTALIST DEMOCRATIC HEPUBLIC OF SRI LANKA IS PARTY w

A veply dated 15 August 1983 was received from the Permanent Mission of the
Democratic Socialist Republic of Sri Lanka im Geneva, containing the
following message from its Government:

"], There have been no executions whether summary or arbitrary durlng,
recent alsturbances, or as a matter of fact, at any time in Sri Lanka, ﬁ}v

2.1 Ehere were unfortunate incidents in the recent past when a number'
‘of persons lost their lives,

© Phese incidents ccoenrred under the following circumstances:

(i} Since 1975 and up to 22 July 1983, terror squads claiming to
belong to a mamll extremist group and seeking to set up &
Separate state’'in Sri Isnka killed 73 persons by:-attacks with

- ‘maChine guns and other autematic weapons. The 73 were made up
ot 51 Temils, 21 Sinhalesé and one Muslim. ‘

(ii) On 23 July 1983, thirteen Sinbala soldiers were amb&shed and
S killed by members of +the separatist group: operating in
northern Sri Ianka.

(iii) ‘Thirty-seven civilians were killed in service operations
arising ocut of the above-mentioned ambush.

(iv) The ambush and muzder of the thirteen Sinhalese soldiers’ og -
2% July by Tamil terror squads sparked off a reaction agamnst“
Tamlls and lamll*owned residences and business. -

InvesﬁlgauLOns have revealed that this lnc;ﬁence of violence
had been taken advantage of by groups of perscns 1ateresteé

in disrupting +the maintensnce of law and order with a view 40
overthrowing the lawfully constituted Government by unlawful
means. The atiacks of Tamil households and the means of
production and institutions owned by Tamils were part of this
‘strategy. '

(v) 316 civilians were lcilled in the disturbances by civilisns,
thig includes fifty-two convicted and remsnd prisoners kllleé
at Welikada prison by fellow prisoners.

%,  The Government has taken all possible measures to restore lav and
order, and normalcy has now returned. In addition to utilizing the
regulars in the police and armed forces, the Governmment mobilized the
volunteer forces and the police reservists for restoring order and
peace.,
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4. The Government of Sri Lanka has taken and will continue to take all
possible steps to provect the right to life and property of all persons, "
“irrespective of their rc01al or ethnic¢ origin. ‘

5. . 1,150 pergons have been taken Lnto pOllCE custody for offences of ;W
1oot1ng and arson. Persons dlsplaced from their homes on account of the
violence have been cared for in several welfare centres both in Colombo
and in the outstations. The fact that the mumber of these welfare’ centres
has dwindled from 80,000 at its peak tc 10,000 today is an indication of™
the fact that normalcy is now restored.

6. The Govermment of Sri Lanka which is party to the International
Covenant on (¢ivil and Political Righis is fully conscious of its
obligations and has taken all. possible steps to ensure protection to’ ‘a1l
individuals itrrespeciive of theix *aClal Dol;thal religlous, SOulal or
other status or background.™ ’

The Renresenuatlve of ‘Sri Lanka called on the Special Rapporteur durlng
the last week in January when he was in Geneva and briefed him on the
situation and in particular on the political process which was underway _;
in which all political parties were participating to find a solutlon ﬂo
these del*catm problems.

(v) On.3 Augnsﬁ 1983 a tele was sent to the Minister for ﬁoreagn Affalrs
' of the Socialist People s Iibyan Arab Jamahlrlya statzng- o

© T HAVE THE HONOUR 70 REFER TO ECONOMIC AND SOCTAL COUNCIL RESOIUTION 1983/36
" BY WHICH TEE GOUNCIL RENEVED MY MANDATE AS SFECTAL RAPPORTEUR OF THE
COMMTSSION ON'HUMAN RIGHTS ON THE QUESTION OF SUMMARY OR ARBITRARY EXECUTIONS.
MY ATTENTION HAS BEEN DRAWN TO INFORMATION ACCORDING TO WHICH THREE PERSONS
WHOSE NAMES WERE GIVEN AS FOLIOWS: FARTD ASHRAF, MUHAMMAS HILIAT AND
MISTAPEA AT NAWART — MAY HE FACING TMMTNENT EXECOTION, WITHOUT IN ANY VAY
WISHING TO INTERFERE WITH MATTERS VHICH MAY FERTATN TO TEE DCMESTIC AND
SOVEREIGN JURISDICTION OF YOUR EXCELIENCY'S GOVERNMENT, I SHOUID LIKE TO
EMPHASIZE THE PRIMACY OF THE RIGHT T0 LIFE AND APPEAT TO YOUR EXCELIENCY

ON 4 PURELY HUMANTTARTAN BASIS TO ENSURE THAT NO EXECUTIONS TAKE PILACE,
ESPRECTALIY TP SUCH EXECUTIONS FESULT FROM & SUMMARY TRTAT, OR ANY OTHER
PROCEDURE IN WHICH THEE RIGETS OF THE THDIVIDUALS ARE NOT FULLY PROTECTED,

TN THIS CONNECTION MAY I DRAW YOUR EXCELIENCY'S ATTENTION TO ARTICIES 6,

14 430 15 OF THE INTERWATIONAL COVENANT ON. CIVIL AND POLITICAT RIGHTS 10
VHICH THE SOCIALIST PEOFLE'S LIBYAN ARAB JAMAHIRIYA IS PARTY,"

Yo reply has been Teceived from the Governmenﬁ of the uDClallSﬁ People’ 5
Libyan Arab Jamah_r¢ya.

(ﬁi)]‘quéfAugusflloa§ a telex was sent %o the Governmentsb§:Beiize,
stating: ' - ' oo

T HAVE THE EONCUR %0 FEFER T0 ECONOMIC AND SOCTAL COUNCIL HESOLUTION 1983/ 36

. BY WHICE TEG COUNCIL REWEWED MY MAWDATE AS SPECIAL RAPPORTEUR OF THE
COMMISSION OF HUMAN RIGHTS ON THE QUESTION OF SUMMARY OR ARBITRARY

EXECUTIONS, MY ATTENTION HAS BEEN DRAWN TO INFORMATION ACCORDING TO WHICH

YO PERSONS WEOSE NAMES WERE GIVEN AS JOSE FRANCISCO VAIDEZ AWD

MARIO INFEZ VWEFE SENTENCED TO DEATE AND MAY BE FACING EXECUTION. WITHOUT

IN ANY WAY WISHING T0 INTERFERE WITHE MATTERS WHICH MAY PERTAIN TO THRE

DOMESTIC AND SOVEREIGH JURISDICTION OF YOUR EXCELIENCY'S GOVERNMENT, I
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SHOUTD LIKE TO EMPHASIZE THE PRIMACY OF THE RIGHT T0 LIFE AND APERAL TO
YOUR EXCELIENCY ON A PURRLY HUMANITARIAN BASIS 70 ENSURE THAT §o EXECUTIONS
TAKE PLACE, ESPECIALLY IF SUCH EXECUTIONS RESTLT FROM A- SUMMARY TRIAL OR
ANY QTHER PROGE{DURE M WHICHE THE RIGHTS OF THE IMDIVIDUALS ARE NOT FULLY.
PROTECTED., IN THIS CONNECTICN MAY I DRAW YOUR EXCELIENCY'S ATTENTION TO
ARTICIES 3, 10 AND 11 OF THEE UNIVERSAL DECTARATION OF HUMAW RIGHTS AND 1O
ARTICIES 6, 14 AWD 15 or THE IBJTEB’M».TIONM COVENAWT OF CIVIL AWD POLIWICAL
RIGHTS, "

A reply dated 12 Augusﬁ 1983 was reéeived from the Prime Minister of Belize
as follows: .

OIN REPLY TO YOUR TEIRK OF 4 AUGUST CONCERVING SENTENCES OF DEATH PASSED
CN TWO PERSONS BY "HE EELIZEAN COURTS, T HAVE THE HONOUR TO ASSURE YOU THAT
THIS IS NOT A CASE OF SUMMARY OR ARBI”RARY ACTION WHICH MIGHT FALL WITHIN
THE ARTICIES YOU MENTIONED, THE TWO  PRRSONS CONCERMED JOSE FRANCISCO VAIDEZ
AND MARTO ORIANDO: TOPEZ, BOTE GUATEMAIAN CITIZENS TOGETHER WITH 4 THIHD
PERSON WHO IS A MINOR 17 YRARS OID, JOSE ERNWESTO HERNENDEZ, WERE TRIMD BY A
JUDGE AND TWELVE MEMARER JURY IN THE SUPHEME COURT OF BELIZE AND FOUNRD
GUIITY GF THE MURDER OF TWO PERSONS COMMITTED DURIMG THE COURSE OF A
ROBEERY. FOLLOWING THETR- CONVICTION, VATDEZ 4ND LOPEZ WERE ¢IVEN THE
MANDATORY SENTENCE OF DEATH BY HANGING. THE TRYAL WAS COMDUCTED 1IN
ACCOHDANCE WITH THE LAWS.OF BELIZE AWD TEE SENTENCE WAS TEE REGUIAR ADND
JUDICTAL ORE FOR MUHDER. - AERNANDEZ BEIUG A MINOR, RECEIVED A SENTENCE OF
TIDEFINITE IMERTSOIMENT ALSO TN ACCODANCE WITH OUR IAWS. ALL TBE ACCUSED
WERE FEFPEESENTED AT THE TRIAL BY AN ATTORNEY AT IAW. THRY HAVE THE RIGHT
TO- APPEAT: THEYR CONVICTIONS T0 THEE COURT OF APPEAL TF THEY SEOUID S0 DESIRE.
BELIZE DOES NOT HAVE A PRESIDENTIAL SYSTEM (F,GOVERNMMENT. AS PRDVE MINISTER,
I HAVE HO POWER UMDER THE CONSTITOTION T0 PARDON CONVICTED PERSONS. THE
RUIE OF LAW PEEVAILS AND THERR IS STRICT OBSERVANCE OF 'WHE IMDEPENDENCE

OF THE JUDICIARY. THE BELIZE CONSTITUTION DOES PROVIDE POR THE EXERCILSE

OF THE PREROGATIVE OF MERCY BY ERR EXCELIENCY THE GOVERNOR GENERAL, ACTING
0N THE MJVICE OF THE BELIZE ADVISORY: COUNCIL WEO- WILL CONsIORER THE CASE IN
TUE COURSE, "

"(v113 O 5 August 1983 a telex was sent to the P“951dent of the Republic

of Ghana statlng

*T WAVE THER HONOUR MO FEFER TO RCONOMIC AND socm COUNCIT, RESOIUTION 1983/ 36
BY WHICH ‘THE COUNCIL RENEWED MY MANDATE AS SPECIAT RAPPORTEUR OF THE
COMMISSION ON HUMAN RIGHTS ON THE QUESTION OF SUMMARY OR ARBITRARY EXECUTIONS.
¥Y ATTENTION HAS BEEN DRAWN T IWFORMATION ACCORDING TO VHICH A NUMBER QF
PERSONS MAY BE FACTNG DMVINENT EXECUTION. '\IITHOTIT TN AHNY WAY WISHING TO
TIWERFERE WITH MATTERS WHICH MAY PERTAIN TO THRE. DQMTSTIC AND SQVEREIGH
JURISDICTION OF YOUR EXCELIENCY'S GOVERIMENT, I SHOUID LIKE TO EMPHASIZE
TEE PRIMACY OF THE RIGHT TO ILIFE AWD APFEAL 0 YOUR, EXCELIFHCY OF A PURBLY
OUMANITARTAN BASIS TO ENSURE TEAT NO EXECUTIONS TAKE. RLACE, ESPECIALLY IF SUCH
EXECUW‘IONS FESULT FROM 4 SUMMARY TRIAL OR AMY OTHER PH(JGEDURE % WHICH THR
RICHTS OF THE INDIVIDUATLS ARR WOT FULLY PROTECTED. IN TRIS CORNECTION MAY I
DRA‘.J YOUR BXCELLENCY'S ATTENTION T0 ARTICIES 3, 10 AND 11 OF THE UNIVERSAL
DECIARATION OF XUMAW RIGHTS AWD TO ARTPICIES 6, 14 AND 15 OF THE INTERNATIONAT
COVENANT OF CIVIL iMD POLITICAL RIGHTS.™.

o Teply has heen received from the Government of the Republic of Ghana.
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(viii} On 11 October 1983, a telex was sent toc the President of the Republic
of GCuatemals stating:

My MANDATE AS SPECTAL RAPPORTEUR OF THE UNITED NATIONS COMMISSION .OF
HBOMAN RIGHTS ON THE QUESTION OF SUMMARY OR ARBITRARY EXECUTIONS HAS BEEN
RENEWED BY ECONCMIC AND SOCIAL COUNCIL FESCHITION 1983/36. AS SPECIAL
RAPPORTECR, I NOTE WITH SATISFACTION THE MEASURES RECENTLY TAKEN BY

YOUR EXCELIENCY'S GOVERNMENT WITE HEEFERENCE TO THE ABOLITION OF SPECIAL
COURTS AND THE ADOPTION OF DECKEE-LAW 91-83, ARTICLE 10 WHEREOF. PROVIDES
THAT PERSONS ARRESTED SHALL IMMEDIATELY BE PLACED AT THE DISPOSAL. OF. THE - -
JUDICIARY. IW THIS CONTEXT, I HAVE RECEIVED REPORTS OF THE POSSIBIE EXECUTION
BY FIRING SQUAD OF 35 PERSONS WHO WERE PRESUMED TO HAVE DISAPPEARED AND
ARE ALIEGED TO INCIUDE, AS DETATNEES IN THE JOSE RUFINO BARRIOS BARRACKS,
THE LAWYER YOTLANDA URIZAR, ANGELA AYATA AND IUCRBCTA ORELLAWA, WITHOUT

* WISHING TO IWIERFERE IN THE INTERNAL AFPATRS OF STATE OF YOUR EXCELIENCY'S

GOVERNMENT, I SHOULD LIKE 70 EMPHASIZE THE PRIMACY OF THE RIGHT TO LITE AID
TO. APPEAL, OF PUKELY HUOMANITARIAN GROUNDS, FOR THE EXRCUTIONS TO BE SUSPEMDED
IF THEY HESULT FROM VERDICTS OF COURTS IN WHICE THE RIGHTS OF THE

INDIVIDUALS WERE NOT FULLY PROTECTED. IN THIS CONNECTION, I DRAW

YOUR EXCELIENCY'S ATTENTION TO ARTICIES 3, 10 AND 11 OF THE UNIVERSAL
DECLARATION OF HUMAW RIGHTS AND ARTICEES 5, 6, 1é.AND 13 oF TEE COVEAWT

ON CIVIL AWD POLITICAL ElGHTS n

A reply dated 19 Dctober 1983 was vg391ved 1Iom the Permanent Mbss;on.cf
Guatemala in Hew Ybrk, statlng

"The. renorts that were Turnished to. you of 35 persons that were’ about
to be executed in Guatemala and among them Mmes. Angela Ayala, '@ - 7.
ILucrecia Orellana and Yolandaz Urizar are falge and away from reality.

As indicated in the above menticned cable, I was told to assure you
that in. Ghatemala, summary or arbitrary executions are not iaking places; -
tle death penalty is one of exceptional nature, and it can only be imposed-
for very serious crimes. It cap be imposed solely by judges of the criminal
courts who are part of the judicigl body and they are the only ones enabled
to render verdicts and give a sentence of death after having followed = '
legal and due process, going through at least twe instances, the first one
before z judge and the second one before a tribunal of several members: the
defendant can also utilize the exiracrdinary recourse of cassation, which
is alsc taken before the Supreme Court in its Criminal Chamber, composed .,
cf 5 magistrates,

The Govermment of Guatemala, as it has been indicated ic me, believed
that the dencuncement presented to you iz mo more than a manoeu¥re by persons
or groups interested in disrupting the image of the Govermment of Guatemals,

The Government of Guatemala reiterates to you the commitment iv has
made %o the people of Guatemala and to the internationel community to respect
human rights and keep its actions witliin the lav.

- Further evidence of its inteniion is having revoked the Law of Specizl
Courts and having recently announced that the Law on Defence of Democratic
Insul tutions will be revoked alsa.
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The Covernment has reguested the Supreme Couri of Justice a report on
whether prosecution is being followed in any court against the above
mentioned persons. The ountcome of this report will be conveyed to you in
dus time. SR = ’ ‘

I have glso been asked to tet: you imow that military bases are not
detention centres and that the centres which now exist in Guatemala to keepo
common delinguents are well known by the population; also that relatives
and friends of the inmates can visit them in accordance wl’th “JI:LSO}J

c regulamons. ‘

The— Government mentions that every time that the General Assembly of
the United Nations deals with human righis in the Third Commitiee, these
camnaxgns begin to- opera“te in order %o make an impression on the Delegates.”

(1.}':) On 22 October 1983 “Belex was sent To the President of the Republic
of Chile statlng '
"I HAVE THE- ﬂUﬂUUﬂ ™ b:hi*mi TO ECONCMIC AND S50CIAL CO‘JN»IL RESOIOTION 1983/36
BY WHICH THE COUNCIL HENEWED MY MANDATE 45 SPECIAL RAPPORTEUR OF THE
COMMISSION ON HUMAW REIGHTS ON THE (UESTION OF SUMMARY OR ARBITRARY EXECUTIONS.
MY ATTENTION FAS BEEXN DRAWIT TO ITRFORMATION ACCORDING TO WEICH THE MITITARY
PROSECUTOR OF SANTIAGO, GENERAL OSVAIDG FERWANDES FEDREROS IS REPORTED TO
HAVE CONVOKED A WAR TRIBUNAL AND HAS ALIECGEDLY-ASEED. FOR THE DEATH FERNALTY
I‘OR TEREE PERSONS AMONG THE FIVE WHO IT IS HEPCRTED WILL BE TRIED ON
5 HOVEMEEE 1987 BY THE WAR: TRYBUNAL.. MNAMED OF THE THRER ARL GIVEH AS
J’OR@ PATMA DONGSO, CAREOS, ARANEDA MIRANDA, AND.HUCO JORGE MARCHANT, WITHOUT
I ANY WAY WISHB\TG 7O INTERFERE WITHE 1 ‘JEAC{.‘TGRS WHICH MAY PERTATN:TO IHEE.
DOMESTIC AMD SOVERETIGH JURISDICTION OF YOUR EXCEIIENCY'S CGOVEREMENT, T
SHOUID LIEKE TO EMPHASIZE THE.PRIMACY OF THE RIGET T0 LIFE AND APPEAT, 70 TOUR
EXCELIENCY ON & FURBLY HUMANITARIAN BASIS TO ENSURE TEAT CAPTIAL PUNISHMEWT
DOES NHOT RESULT FROM FROCEDUHES TN WHICH .THE-HIGHTS OF. THE THLIVIDUALIS ARE
WOT FULLY PROTECTED, T THIS CONNECTION MAY I DRAW YOUR EXCELIEWCY'S
| ATTEITION TO ARTICIES 6 AMD 14 OF THE INTERWATIONAL COVENANT ON GIV’IL AND
POLITICAL RIGHTS TO WHICH THE BEPUBLIC OF CHIIE IS PARTY.Y

Ko reply hag been received from the Government of the Renubllc of Chile.:

(x) On 2 February 1984 a telex was sent to the President of ‘I:'nea Eepabllc
of Bangladesh stating: .

I HAVE THE HONOUR TO BEFER T0 ECONOMIC AND SOCIAL COUNCIL RESOIUTION 1983/%6
BY WHICH THE COUNCIL RENEWED MY MANDATE AS SPECIAL RAPFORTEUR OF THE
COMMISSION ON HBMAN RIGHTS ON THE QUESTICW OF SUMMARY OR ARBITRARY
EXECUTIONS. MY ATTENTION HAS BEEN DRAWN TC INFORMATION ACCORDING TO WHICH
A PERSON WHOSE WAME IS GIVEN AS GOLAM MOSTAFA WAS SENTENCED TC DEATH BY
SPECIAL MARTTAL LiW COURT AWD MAY BB FACING EXECUTION. WITHOUT IN ANY WAY
WISHING TO INTERFERE WITH MATTERS WHICH MAY PERTAIN TO "'Em DOMESTIC AND
SOVEREICY JURISDICTION OF YOUR EXCELIENCY'S COVERNMENT, I SHOUID LIKE TO
EMPHASTZE THE PRIMACY OF THE RIGHT TO LIFE AMND APPEAL T0 YOUR EXCELLENCY
ON 4 PURELY EUMANITAZRIAL BASIS TO BNSURE THAT HO EXECUTIONS TARE PLACE,
RSPECTALLY TF SUCHE WYRCUTIONS HMESULT FROM A SUMMARY TRIAL OR ANY OTHER
PROCEDURE IN WHICH THE RIGHTS OF THE INDIVIDULILS ARE NOT FULLY PROTECTED.
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IN THIS CONNECTION MAY I DRAV YOUR EXCELIENCY'S ATTENTION TO ARTICIES 3, 10
AND 1) OF THE UNIVERSAL DECLARATION OF HUMAN RIGHTS AND TO ARTICIES 6 AND
14.OF THE INTERNWATIONAL COVENANT ON CIVIL AND POLITTCAL RIGHTS.' .

:"Nb“repiy has Been rebéived from the Govermment of the Republic of Bangladesh.

{xi) On. 9. Februa*y 108& a telex was sent to the President of the Republlc . ;
. of Malawi statlng‘_

*T HAVE TEE HONOUR T0 REFER TO ECONGMIC AND SOCTAT COUNCIL RESOLTION 1983/36 _
BY WHICE THE COUNCIL FENEWED MY MANDATE AS SPECTAL RAPPORTEUR.OF THE . .
COMMTSSTON ON HUMAN RIGHTS ON SUMMARY OR ARBITRARY EXECUTIONS.. MY ATTENTION. ..
HAS FEEN DRAWN TO INFORMATION ACCORDING TO WHICH TEE DEATH.SENTENCES .IMPOSED . ..
ON ORTON AND VERA CHIRWA BY THE SOUTHERW REGION TRADITIONAL COURT WEHE UPHEID

., BY THE NATTONAL TRADIYIONAL COURT OF APPEAT, AND THE TWO PERSONS MAY BE
FACING EXECUTIONS, WITHCUT IN ANY WAY WISHING TO.INTERFERG WITH MATTERS = .

_.WHICH MAY PERTATN TO. THE. DOMESTIC AND SOVEREIGN. JURTSDICTION.OF YOUR o
EXCELIENCY'S GOVERMMENT, I SHOUID LIKE TO EMPHASIZE THE PRIMACY OF THE ... .,
RIGHT TO.LIFE AND APFEAL TO YOUR EXCELIENCY OF A PURELY HDMANTTARTAN BASIS
7O ENSURE THAT NO EXECUTIONS TAKE PIACE, ESPECTALLY.IF SUCH EXECUTIONS
RESULT FROM A SUMMARY. TRTAT OR ANY OTHER PROCEDUEE IN. WHICH THE RIGHTS OF -

THE TWDIVIDUALS ARE NOT FUTLY PROTRECTED. IN THIS. CONNECTION MAY. I DRAV.

YOUR EXCELIENCY'S ATTENTION.TO ARTICIES 3 4N).10 OF THR UNIVERSAT C
. DECIARATION. OF .HUMAN RIGHTS AND 7TO ARTICIES 6 AND 14. OF TEE INTERNATIONAL
- COVENAWT ON- CIVIL ARD POLITICAL RIGHTS,"

o replyahas been xecemved from ihe Governmenﬁ_of the Réﬁﬁb}ic'of MElawi.,

At o

Byt s,




E/CN.4/1984/29 - !
page 14 :

I.  PROTECTION OF THE RIGHT TO EJIFE 'REVIEW OF NATIONAL LEGISLATIGNS“ S %

35. The right to Life is not oniy ‘the EUndamental right par excellence, but is
also the prerequisite for all other Tights. Aarticle 3 of the Universal Declaration
of .Buman Rights states that ngveryone has ‘the right to life, liberty and security ;
of person”.  The Imternational Covenant on Civil and Political Rights, the . . i
American Convention on-Human Righ®2 7 the African Charter on Human and ., =
People's Rights each specify tpat N9 individual shall b€ "arbitrarily deprlveﬁ of
his life". The European Conventiof provides that '"no one shall be.deprived of. |
his life intentionally-save in th% execution of a sentence of a court fOllOWl“g !
his conviction of a crime for which this penalty is provided by law". The
Intértstional Covenant, the. Eur cpedn Convention and the American Convention each

state that the rlght to llfe "shall be protected by law".

legislative provisions received from Govehnments,
rent dignity and inviclability is recognized in
in the constitution or basic laws, tost’ oT ‘the
tplnge?tiind Scrupulous procedures are laid down
st be followed before 3 Judlczal authorlty can
in ne La of the 1and ich B accumed person. ot of ohe provudires 1
down in the laws of the countriés which replied to the request of the ¥
Special Rapporteur for informatio?s substantially conform to the prov;sions of i
articles 6, 9, 14-and 15 of the International Covenant on Civil.and Pélitical %
Rights afid the Code.of Conduct for Law Enforcement 0fficials which was adopted by !
the General Assembly in 1979. gwever, some of the leglslatlon would appear to be
in conflict with the letter and SP pirit of the above-mentioned International Covenant

and the. Cote 6f Conduct as i1l be elaborated in the following paragraphs.

exity of the question of the rignht to life and the
ns a8 well as the information which came to the
geur, give to the following paragraphs a general
cover all aspects of the subject and are not
al Rapporteur, however, feels that they do

reg obtalned from nis analysis.

)6 In all the- replies containlﬂ
“"the right{to 1ife™ and man’ gt inh€
the supreme law of the land-name
Peplles racelved 1ndlcate that 8

37. The wide scope and compl
diversity of national legislatioc
possesaion of the Special Rappol
scope which cannot be expected 0
meant to be exhaustive. The Spec*
_Freflect the more outstanding featt

of the Int i jvi
A. Articleg &, paragraph Z,M_Jiigaitlcal ng;z:atlonal Covenant on Clvis and

be jmposed for the most seriocus crimes and the act

. is b
58. The death sentence is to constituted an offence "at the time when it was

or omission muat be one which
committed".

1. Death penalty

. ghe death peralty has been abolished completely.

Zgwavii :azigzz; gigg:g;iiﬁ:i;relatingfgo the death penalty vary from cogntry )

to country as regards the vapiety @ of offentes azx well as the {reguency with which

this punishment is imposed. gertain countries the death penalty is commonly

1m 4t - 1mlnal offences: but may also be applied according to the
pesed for violent er art lcular country‘;for~ a whole ”ange of other

cireumstances provauine 0 2 TSI Taner T stner ituations.
mig
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2. {rimes punishable by death

40. A survey of capital of fences reve a]s that the death penalty mzy he 1mposed
for the following-categories of offances:

{a) Crimez against the person

(i) Crimes.resultineg in loss of life: a number of countries which,
retain the death penalty for nrdinary offences have restricted
its use to murder. In some of these countriss the death penalty
can be.zpplied for crimes resulting in loss of 1ife, although it

.+ -may not have been the intention of the accused person to kill, as
in the cane of robbery causing ceath.

(ii) Crimes causing grievous injury or suffering: some countries have
laws providing the deabh penalty for crimes resulting in serious

-~ injury or acute suffering, without necessarily involving loss of.
life.. Among such crimes are aﬁlmvous bodliy.harm with specified.
aggravating circumstances such as torture, . kidnapping with torture,.
cruel ‘and inhuman treatment of people in custady,:

(iii) Crimes lizble to cause.serious injury or death:. in aonme Ccuntries,
"* the death penalty "can be applled for actiona llable to cause injury
or death, even if they have-not resulted in thi=z.” Such offences
include kldnapplﬁg with intent to murder. or when the victim is.placed
in, danger. of being murdered, the use of explosives against 1nle1duals
demanding specific transnort facilities or allowing them to be damaﬂed
if life or foreign-owned property is thereby jeopardized.

fiv) Armed robbery: faced w*th ran1d lnciease 1n the lncldence of armed
robbery, many countrias, ?aTtlcula?ly developlno countrles, have
introduced a maﬂdauory éeath sentence for this offence,

i

{b) Crinmes agaiﬁst property and eccnpmic'ébimes .

A number of countri 83 nrovide the daath penalty for grimes against property
and economic crimes not BECEaSaPlly invoiving v1olence. In scome countries, tha
death penalty has been lﬂuPGLUCEd for certain economic crimes such as hoarding
grain or consumer goods, embezzlemsnt and fraud, 1lleaal currency dealing,
smuggling and black markebeerlng. Theft or approprlaflon of properiy, if S
committed more than once, and unlawful misappropriation of public property or
foodstuffs are also puniuhable by deatlhi in certain countrles- In 2 number of
developxng ccuntrles,,aam¢ge to the economy such as aggravated sconomic sabotage, _
sabotaglng the productlon or distribution of ﬁssentlal COWdeltiGS such asv ) ’
petroleun. products, pasnlng industrial secrets Lo unauthcrlzed persons, 13‘
punishable by death. Persons have been executed for 1lle&a11¥ exportlng prawns
and 1mport1ng ecars and video eguipment.

(¢} Crimes against the state and political offences

In many countries treascn, piracy and military crimes are punishable by
death. Insurrection, sabotage and attempted coups, threats t0 the authority of ©
the Government, counter-revolutionary activities, 1lle"al 'strikes and .
demonstrations, terrorism and illagal activities connected with political parties
carry the penzliy of death.




{i) The severe use of the death penalty is also to be observed in
attempts to suppress drug trafficking. Seme countries have passed
laws making the death penalty wandatory for a variety of drug

of fences.

(i1) TImmorality and behaviour such as adultery, rape, sexual relationsnip
with a girl under the age of 12, fornication and scdomy are punishable
-by death in seyeral countries.

{111} 1In a few countries to join or advocate membership of certain. groups
and organizations of a political or religious nature is punishable
by death. B -

'5.*.Retroactive legi atlon : i T

41, In at least two countrles a new law which either introduced the death penalty
or extended the number of offences wnich were punishable by death vas made
retroactive to cover persons zlready in custody for acts which dig not constitute
an ofrmnce at the time they ware committed.

. B. Artlcle G, paragraph 4 of the International Covenant on Civil and
. . Pclltlcal Rzgnt« ’ :

- "Anyone segten0ed to death shall have the rigﬁt to seek pardon on:
commutation. of the sentence. Amnesty, paraon or commutation of the
aentence of death may be granted in =13 cases“ Lo

422 In the legislation of mosi States, the right to seek pardon or commutation
of the sentence is provided. In a number of countries, the: head of State is:
empowered to grant a pardon or commute the sentance while in sowme others this is
under the zutharity of the Minister of Justice. In some countries institutions
such as a judicial cosmission or an advisory committee on the prerogative of
mercy are designated to examine appeals for & pardon in order to advise the

head of State or to make decisions on its ouwn. In some countries the death
penalty can be carried out only after it is rev1ew§d and confirmed by the head
of -State or the designated government official. In a number of countries reVle”
of the death aentence by a higher court is automatlc and‘oblﬁgatory : :

43, Accordlng to one Govarnment .an act of grace, b61ng anachronlc, has
disappeared from [the] law;. pardon is a general measure Which is not granted.
-in cases of gerious crimes. which have aaversely a:fecsed:societ?‘s conscience
and is specificaily- omitted. from the laws rrovernlng such ¢rimés, this is:also
the case in.respect of the law of amparoc kenfoﬂcament of constitutionalrrights?*"
The remedy’ of amparoc is a means af controlllng legality, the purpose of which 1s
to ensure that government measures or the decisions of courts pay due respeet to
the liberty of citizens, human rights and the fundamerital norms which govern the
legal life of the country, thereby preventing abuses of power in ordar to ensure
the rule of law. 'The Sunreme Court assumes the role of a court of amparo.

44. Hegardlnp military courts, 1n some countrigs, there is no system of appeal
te a higher court. In some: countrles a death sentence by the. mllatary court

““has to-be confirmed by the Government.

45. In a number of cases persons have heen axecuted within hours. of the sentence
being passed undsr circumstances which show that either the competent authority,
Wheather the head of State or Court of Appeal, has not had an opportunity to
consider the appeal or pardon or, if he has, it has been done in an arhitrary WAY.
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C. Article 6, paragraph 5, of the International Covenant on Civil and
Political Rights ’

46. Article 6, paragraph 5, provides that the sentence of death shall not be
imposed for crimes committed by persons below the age of 18 years nor carried out
on pregnhant wometl. A number of Governments comply with this provision in their
legislation. Some Governments in their reply state that in their laws a person
ovar 70 years of age is also excluded from the execution of the death sentence.

D. Articles 6, paragraph 2, and 14 of the International Covenant on
Civil and Political Rights

1. Impartial, independent and competent court

47. It is unlversally recognized that one of the best guarantees for the
1mp1ementat10n of. legal safeguards applicable to all fair trials is the existence
of an lndependent Judiciary. .
48. Iﬂ de rafer to the conatitution or basic laws of practically any country,
whatever the baslc pFLHClpleS underlying the constitutional system, there are
provisions which are designed to ensure or insulate that the judiciary is free
from political pressure and that the judge is competent and independent. In many
constitubtionsg it is, provided that the judiciary shall be independent in the
exenclse cf its f'um':*t‘.n.cms or shall be separataed from the executive at zll lavels.
Somet&mgs lt is stipulated that neither the executive nor the legislature may
exarp%se .any Judicial function or intervene in any Jjudicial proceedings.

49-: Somn constltutlcns prohibit the establishment of any extraordinary commissions
or Lribunals of a temporary nature, outside the framework of the judiciary, to try
any particular cases or pensons. In one country it is specifically provided that
no one may be tried by exclusive laws or special courts. Military jurisdiction
only applies in ecases of offences against military discipline, but the military
courts shall in no case and on no grounds extend their jurisdiction to persons nct
belonging to the army.

50. A number of ‘Governments state that their laws provide for systems to guarantee
impartiality and independence of the court, such as appointment of judges by a
commisaion independent from the executive. In order to guarantee the indspendent
status of Judzes, special measures nave been established for their appointment,
diseiplinary control and removal.

51. Several devices have also been adopted in various countries in relation to
the selection of judges in order to achieve the necessary independence of the
Jjudiciary from the executive. In some countriss, judges may be appointed by the
executive only with the consent of the legislative body, its leader or one of its
chambers. In other countries, judges may also be appointed by the executive upon
the nomination or with the adviee of the judiciary or a representative thereof.
There iz a growing tendency for judges to be appointed on the recommendaztion of,
or by, a Jjudicial service commission or a superior council of the judiciary, in
an attempt to remove appointment from the arena of politics, to ensure high
qualifications and to maintain continuity of judicial adminisztration.

52. According to one Government, under its constitution "the appointment of judges
of the Supreme Lourt and Court of App=zal is made by the President of the Republic
and cannot be removed except by a special procedure involving the assent of two
thirds of the Members of Parliament”, and “the judges of the High Court, District
Courts and Lower Courts are subject only to the disciplinary control of the
dJudicial Services Commission consisting of the Chief Justice and the two other
Judges of the Supreme Court'™.
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53. When the judges'are mppointed by the execlitive, ‘emphasis ‘is often placed on
security of tewdre as o wmeans of gusranbeeing the independence of the judiciary,
and the rules governing thelr transier from one post Lo anothar are often S
caleulabed or'intended to promote Lheir Teeling of securiiy and therefore to
preserve their infepunaeﬁLe. Similarly, wmany other rules relating to sslary, = ..o

. penzion, llMicatLan of non-judicinl activities and dingualifications are intended
to protect the indeperuenc of the JudLC13P¥ and consequently to ensure tne Lo

right of everyone to & fair trial.

.2 Spegial eourts

54. fMmong the basic priuciples for the saféguarding of the independence of the
Judiciary, one ig-of par ticular concern when dealing with criminal offences., It

~ceoncerns the creation of speclal courtes to try one . person or-a group of persons

or to try spec1€ic offences. A number of countries have estab?ished ‘special -

courts, or special military or revolutionarvy courts, Lo try polltical.effencea
o crimes. Ao other countries State Security Courts wers established to try a
number of offences including erimes zgainst State security, geonomic espionage

‘and drug smuggling. . Special crlmanal courts have been created with jurisdiction -

over crimes of* viclence or cther crines auch as. eﬂbezziement of public fun&s and
offencas invelving danage to Stque proparty.‘ T

55. While some Goverﬁments State thah ne- kind of spec1a’ ccurts or mllitary
tribunals can exist under their laws and that all criminal charg ges are tried by
ordinary courta, in a numbur of States military courits and specizl courts such an
revolutionary courts alsp have jurisdiction gver civilians. In certain countries
mwlitary courts have jurisdicticn only over members. of the armed forces. In some

4other countries the jur?adlctlmn of military courts is extended to try civilians

on certaln categories of offences under certain situations, such 3% a state of

'emer&ency. Tne Gove"nmenu mentions the Securluy Tribunal which tries erimes

against the security of the State and thoss conc*nnlng publie crder and the

national interest.

I, Public trial

"56. B number of Gevernmenta state that under their laws eriminal trials are held

in public, except for reasons of morals, public order or uational security.or for
the vital interest of the parties conberne& and that the Court may decide that,
in exceptional cases, all or scme of the “grials shouid be conducted in camera and
attended only by the partles concerned.

5!.' Some uavyrnments a;so gtate that verdicts must be delivered in public.
4. FPair trial
58. A number of Governments refer Lo their jury syﬂnam as 2 guarantea to snsure

a fair trisl. Some other Covernments mention the aysitem of lnveatlgat;un and
inquisition by maglstrates.. A numbzpy of Covernments state- that: the accused shall

be presumad}*nnoeﬁnt until: proved guility and has the right .to be hesrd,.esither by..

himzelf or through the Lcunqal of his ouwn choice, or by both. - 4 number of
Governments mantion ths DDL’"?t\Oﬂ of the State to provide legal assistance at -
its own expense in cases whepg the avcuueﬁ cannot afford legal asaistance of his
ouwn choice.

B |
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59. .. A number of Governments mention their laws and regulations concernlng
evldence anu stqte that strict rules as to the: admissiblliity of ev1dence ara
establ1shed with- the burden of proef placed on the prosecution. ‘Some” Governments
state that any confe531nn obtained by:eoercion.is inadmissible as’ evidence’ and™
that admission of gulln by.the. accused is inadmissible.as evidence for the death’
penaltj. Some Governments»mentlon the right of*the accused to'produce defence
witnesses and to crogs~examine;witnesses for the Drosecution.'

60. Referenee dis. alsc made to the right of ‘an accused person to have free
assistance from an 1nterpreter if he cannot understand or speak the language
used in the court,

61, One Go ernment éefﬂrrlng to the procedures of military courts, states that
the rlgnts of the accused are protected in the same manner as 1n 01v1l crlmlnal K
courts “except with regard to the time element" T : oo
62. In one country the procedures of a gpecial court provide that “the
indictment must be communicated in writing to the defendant or to his lawyer at
least three days before the court meets" . and that "the 'court musé-allow the
defendant and hiz-tawyer at l2ast 15 hours to plead“

TrioL oo

5. Dcuble gecpardy

63. In a2 number of countrles the law prov1des that "nc person shall be twice
put in jecopardy of punishment for the same offence®. The constitution of one

country, which is typleal of many, provides:

. "Ho person who shows, that he has been tried by a competent court for a
criminal offence and either convicted or acguitied shall again be tried
for that offence or for any other criminal offence of. which he could -
have been convicted at the trial for that offence, save upon the order of

.a superlor court in the courss of appeal or rev;ew proceedlngs relatlng

L to the conviction or acquittal™®. : -

T4, L

"fﬁf frticle 9 of the Internatlonal Covenant on 81V1l and Polltlcal R?ghts

‘e

64. Constltutlons and ether laws in most countr;ea refer to their legal safeguards
against arbitrary arrest or detention. Some of -the laws provide for procedures- of
a lawful arrest or detention of a person, embodying the institution of = Semen
habeas corpus, a means of judicial supervision to ensure the right to liberty and
security of person. Under these laws the unlimited continuous detention of -z
sugpected or accused person is strictly prohibited. Foroexample ohe constitution”
provides.thet any person who is arrested or detained and who-is 'not released, )
shall be brought before a court as soon as is reasonably practicable. It aléo'f?*
provides for the official notification of detention in a gazette within 14 days,
and the right of the detained to request a review of this ﬁetentlon by an- E
independent and impartial trlbunal. . : .

65. Another constitution provides that "any person who is arrested or detained
shall be informed as scon as is reasonably practiecable, in a language that he
underastands, of the reasons for his arrest or detention”.
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66. In a number of countries, during a state of emergency the right to liberty -
and security of persons may be limited and arbitrary arrest and defention may be -
authorized in so far as the circumstances of any sitiation existing during the
state. of: emergency reasonably justifies such arrest and detention. In some cases
constitutional guarantee of the right to liberty and security of person is
suspended by emergency legisliation, orders, decrezs znd instructions issued by
the executive, The mechanism for chécking and controlling the iise of State
powers originally envisaged in the constitution is rendered nominal. Arrest
without a warrant and detention without charge and incommunicado for an extended
period of time are legal under certain legislations.

67. Some legislations provide for the bail system under which pepsons awaiting
trial may be. released. The constitution of one country provides that "all
persons. execept those charged with capital offences when evidence of guilt is
strong, ghall, before conviction, be bailable by sufficient sureties. In this
regard exceptlans are found in cases of a certain cztegory of crimes related to
the securlty nf State. :

Fa Article 3 of the Code of Conduct for Law Enforcement Officials

68. Article 3% of the Code of Conduct for Law Enforcement Officials

"Law enforcement officials méy use force only when stricéily necessary
and to the extent required for the performance of thelr duty!'.

69. Ona Government states that detailed.regulations concerning the use of
firearms by the police has begen enforced and that these regulations are kept
within the scope of the notion of "gelf-defence™, All incidents in which firearms
have been used or where threats of the use of force have been made must be
reported to.the national ‘Commissioner of Police.

.4 - .
70. AnotherfGovernment states that thempolicy of the successive governments of
the country is that the police should not be generally armed and that they may
naed to be armed when it is known that they may have to face armed and dangerous
eriminals. It also states that it would be for a court of law to decide, in the
event of deéath or 1n3ury resulting from police use of firearms, whether reasonable
Force had been.uséd in the circumstances to prevent crime and that any police
officer to whom & firearm is issued is answerable personally in law as any other
private citizen would be for his action.

71. Another Government states that under certain laws enforced upon-the-
declaration by the Government of certain areas as "disturbed areas','thé

armed forces are empowered to use force, even to the extent of causing death;
against any person who is acting in contravention of any law or order fdr ‘the
time being in force in the disturbed area prohibiting the agsembly of five or
more persons or the. carrying of weapons and the like. It is also stated that
such force, can, however, be used only after giving due warning to the person
concerned and only when it is considered necessary to do so for the maintenance
of public order. A:member of the armed forces violating the legal provisions
in this connection may be prosecuted in a court of law.
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II. ANALYSIS OF SITUATIONS IN WHICH ARBI?RARY AND SUMMARY EXECUTIONS USUALLY
TAKE PLACE

A, Situations

12, Desnlte -much diversity frem country te couniry, the follow;ng SLtuatlons
in which summary or arbitrary executions have taken place are common.

C 1. Politiecal upheavals
é.‘. Tnternal armed confllcts
3. Suppreszion of opposition groups or individuals
4. Abuse of power-by agéncies entrusted with~1aw~anfdraément
5. Other situations. - |
73.7 These features may ex;st concurrently or in sequence in the same countfy.

14. Tvplcal examples described in the follow1ng paragraphs wera’ selected from
the information in the poasession of the 3pecizl Rapporteur in order to illustrate

. bhe, practice of summary or arbitrary executions in the context. of preal situations.

'l. Pglitical upheavals

75. In a number of countries mass executions have bgen carried out after v1olent
changes of governments. Due to the institutional and legal vacuum 1mmedmately.
following the fall of a regime, during the transition period, armed forces,
revolutionary tribunals or even mass public rallies 'assute the role of imposing
"ustice®. Many executions are carried out without any trial. Even wheén trials
are held death sentences are often delivered after brief or summary trials
without any. procedures for safeguarding the rights of the accused, who are
accorded ne rights, and sentences are often delivered without any legal base.
Many of the convicted are exscuted immediately or within an extremely short
period of time after sentencing. In many cases the convicted are given no
opportunitiss for appeal or review of the sentence or for pardon. Killings by
or after torture in prison or detention camps are also commonly reported.

76. Those axecutad are people suapected of their eollaboration with the enemy, -
former government officials, military off'icers, pollcemen, supporters and
azsociates of the former regimes, persons suspected of their opposition to the
new regime and to the new government’s policies. It is not upusual that Family
members and friends of those accused or exzcuted, including women and children,-
are also among the victims.

T7. Mass “execubions are often Justlfled by charactewlzlng the victims as '
traiteors, foreign agents, counter-revolutionaries, %nemles of the people, etc. N
The fcliow1ng are typical examples, h

Situation A

78, Having achieved independence after a long period of armed struggle against
colonial rule, the country remains in a state of civil war with several political
movements competing for power, each backed by a Forelgn power and foreign troops.
Having achizved control of tha greatest area of the terribory, one group establishes
& government and adopts one-party ruls. Some time after independence, the death

penalty is introduced for the Tirst time for offences against the security of the
State.
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19. After an attempted coup within the ruling party, a specigl militaly Qribunal
is et up to try those arrested Cor cowplicity in the attempred coup. The
proceedings of the special military tribunal are conductad in secret and its
verdicte and sentences are not made public, It is not known what procedures

the tribunal follnuws, nor is it known vhekhir the defendants are accorded basic
del'ence rights. in wddltlon to those tried by the tribunal, the exact number of
whom i3 not known, a considerabls number of peoole have bean exocutsd without

any triazl.

80. Suspected membars and supporters of the armad opposition groups have allsgedly
been killed in detention centres or prisons on the orders of security forces.

Situation B

31. Since the military administration council, took power and abolished a feudal
system of government which had been in sxistence for many yaars, a large number
of executions and killings have occurrzd in the turbulent poiitical situation.

A special penal code was proclaimed znd special military tribunals were seb up.
The tribunals were empowerad to impose zhb death pepalty on civilians w1thou§
providing adéquate safeguards for a fair frial. A féw years later, what was
termed "revolutionary Jjustice” took over. Executlonp are carried out after brigf
urihls heid by communal leaders or w*tbout .any form’ oz trial.

82. The victims include membzrs of tﬁé;rulinz family, former officials, military
officers, members of opposition and rival factions within the post-ravolutionary
govprnmmnt and ordinary citizens. suspectud of holding opiniocns and conducting
activitias against the Government.

Situstion €

83. Soon after the fall of the ?Lalmu; a large number of executions began to
take place. Those executed were former government offlc1als military and
security police personnel and SquQ?taPS of the forner regime. Later the victims
included opponents of the new ragime and its pol;Cles, ag wgll as thoSG JUSPeCt€§
of certain offences; such as drug trafllgning, sexual and moral offences, and,

of being members of ethnic and rv115luus minorities.. Ex»cutaonu apre caffleﬁ out
without 'any trial, and” those tried by the rcvolutionary nrlbunals are’ not :
accorded proccdural safeguards. In a 1arve num ar of caged, arrested persons
are held incommunicadsp; charges aras not ‘communicated to the accused and access
to 1=2gal counsel is depied. Torture is common. In a number of instances,
trials are extremely brief or held in camera and exscutions are. éarried out
immediately after sentencing. The victims include a considerable number.of
minoers. ’ ' ’ '

Situaticr T

84. As scon as the rQVOlutionzﬂy forces took power, the now government began
a2xecuting former government officials and militaory imrsonnel this has been
EOliOWLd by systematic oxécubions of a large number GP pbraons who wers suspoctéd
of their association with the former administpation, opposition to the new
gcvernment and digobedience regarding the new govornment®s poligies. Thos
2xecuted include intsllectusls, teachers and persons with gnccndﬁry or“higher*
cducation. Besides the killing of political and socizl groups, large number
of individuals have been exccutzd for minor infringements of work d;scxﬂllne znd
disobedicnes of official instructions. '_vural persons have been exgcubaed for
shirking worlk., Within the ruling zroup, officers, soldicrs and their families
“have besn exwcuted bocause of political differences. '
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Situation E

85. During the rule of the fbrmer government, the counbry oxperionced a complete
breakdown of the rule of law and the destruction of institutions guaranteeing
the most baslc civil and political rights. Even after the Tall of the former
government disturbancaes continued. Both the-government forces and armed
cpposibion groups reporfedly killed unarmed civilians. People {leeing both
guerrillas znd army soldiers flocked into army camps for fear of being killed

in the countryside which has becoms a de facto "free fire! zone. fnyonsz caught
by seoldisrs ouiside the camps 1ls consildered a guerrilla and shot in an .
indiscriminate manner. In response to allegations of mass killings by the
armed forcss, the government degnies that there are executions by the army, and
states that kllllng% ara be1ng sarried out by guerrillas wearing stolen army
upiforms. - . . Ny

Situation F

B6. After many.yzars of internal armed struggle, the revolutionary group took
the power. . ALl officers of the: former government’s armed forces and police were
sent to special camps with f{he avowed purpose of (politieal} re-education. It
is alleged that a number of people who conbinusd to opposeé the new regime have
been charged with:"plotting to overthrow the revolutionary government™ by
organizing opposition. In one case several ‘persons who originally received
sentences of life imprisonment have been condemned to death after a. decond trial =
conducted by the same court as heard the original frial. The sSecond trisl was
brief and held in camera and defence witnesses were not allowed.

2. Internal armed conflicts

87. 4 large number of .people have been killed in countries where there hag been
internal armed confliect. Killings have been carried out by both government as
w2ll as opposition forces. Indiscriminate killings of non-combatant civilians
have often been carried out by governméent. forces in-the areas where guerrillas
are active. In a number of countries intensive counter<gusrrilla operations
have been carried out using the strategy ¢f emptying such areas of the entire
eivilian population. in order to aliminate any possible oupport for the guerrlllas,
and often indiscriminate killings have occurraed, involving entire village-
populations including women znd children. V11¢agers hava also been abducted and
killed by "death squads" under military control. Torture and mutilation have
been routinely practised. In soms casces, people trying to flee the arsas of
armed conflict or who reached refuges camps in neighbouring countries have been
indiscv;m;n“thlj attacked by govarnment forces and wmany of them have been %illed.
Often it is claimed that those villages and refuges camps were infiltrated by
guerrilla forces and that death occurred in armed clashes between government
troops and guerrilila forces. -

38. In.a numbayr of countries a state of siege or 2 state of amergsncy has been
imposed and constitutional guarantees for human pights are suspended or severely
curtailed. In some other countries heavy security measures are enforced and
arbitrary arrest and datention of those suspected of their involvemant

with guerrills movements result in frequent sxecutilons of detainees.

Situation &
B e e

8%, Since a coup d'état which deposod the head of State, there has been a ecivil
war between the armed forces of the new president and those loyal teo the former
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prasident. Allegations of indiscriminate killings of civilians and captured
parsons have been made by both sides. Sovernment troops are reported to have
tortured and killied civilians in.areas far from battle zones. Several killings
have been carrisd out ln reprisal for armed attacks upon government forces or
officials. Thoss civilians regarded as actual or potential opponents to the new
president have been summarily or arbitrarily executed,

90. 1In the situation of a widespread armed conflict between government forces and
opposition groups, tens of thousands of non-combaztants have been killed by
government forces or Ydeath squads” whieh had government support, if not approval.
Traditionally the country hias been dominated by the wmilitary who subjected it to

a series of coups d'état. After the most recent successful coup, a state of

siege was imposed and martial law was declared. The military control the
executive and lsgislative powers and rulzsd by decrees which hava the force of

law, often eliminabing the safeguards to protect basic human rights. The judiclary
iz subordinated in practice to the regime and its policiea. Those regarded as
opponents of the regime have been assassinated by '"death squads". The victims
include trade-unionists, political party members, university staff,  students,.
human rights activisis and church pecople. The government occasionally admits

the involvement of security or armsd forces perzonnel in the killings, but ‘
maintains that such killings are committed by personnel exceeding their authority.
However no action sesms to have been taken against those officlals who exceedad
their authority and in faect some of them have received promotien.

Situation C

9]l. Armed guerrilla movements havé béen active 'in areas where poverty and
illiterscy are prevalent. The military, supported by a small group of the
country’s privilaged who control politics and the economy, have led counter- -
insurgency campaigns for over a decade. Most of the deaths and disappearances
ceceurring during this neriod have been attributed to government forces or
semi~official paramilitary groupa. .The victims were wostly peasants in areas
where guerrillag operated, but students, lawyers, university teachers, journalists
and opposition politicians were alsc inecluded. Constitutional provisiaons
prohibiting torture and instituting a form of habeas corpus are not implemented.
The judges are rendered powerless.

Situation D

92. Armed conflicts beiwesn the occupying forces and the members of a liberation
‘movement conducting guerrilla warfare have been intense for an zxtended period

of time. Civilians. including women, children and old persons are the victims

of indiscriminate killing during raids by the occupying forces on villages,
communities and refugee camps, which the military authorities claim to be used

by the guerrillas as support bases. Detention-without charge and incommunicado
for a prolonged period has often led to the death of detaineses.

b

Situation &

9%. As guerrilla movements have bDecome Increasingly active in several areas of
the country, killing a large number of village peasants for their suspected
co-operation withh the government, the security Torces have carried out massive
counter-insurgeney opcerations. The areas in vhich guerrillas are active are
designated as emergency zones and put under military rule. Those killed in the
counter~insurgency operations are dascriboed zs guerrilles in official accounts,
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but it is alleped that in the remobe arsas of the emergency zone tha security
forces have carried oub large scals, sometimes -random, killings of members of
local communitias suspectad of having supported guerrillas. Killings have also
been caryied out by "community patrols" which consist of community msmbers under
the direction of the regional military authorities which rule the area..

94. The state of federgancy has been repeatedly extendad with the avowed purpose of
eliminating armed dissident activities in a certain arca of the country and many
killings by government soldizrs have been reported. According to the government,
most of these killings vere carried out by dissidenta in stolen army uniforms

with the purposz of fomenting rebellion.

4. Supprassion of oppogition groups or individuala

"95. - Illegal xillings of opponents and uﬂQDpCtdd opponen?s to governments have

been carrizd out in z large number of countries, cither with or without legal
proceedings in areas where there iz no armed conflict.

96. In a number of countries individuzls are killed in order to eliminate
movements opposéd to tne regime. The victims are from a wide varisty of
professional backgrounds and include trade-unionists, as well as pzople who are
gimply 'suspzcted of opposition to the regime.  They are assassinated in the
streets, or abducted and made to disappear and are often found dead later ahguﬁng
signs of terture. These killings ars allegedly carried oul Dy the military,
security forces, police or paramilitary groups with the sanction of the authorities.
Although in some cases governments have admitbed the involvement of security

Torces or armed forces personnel in such killings, it is explained that .tha deaths:
occurrad during a “shoot-out®™ with government forces or police. In other cases
these killings are attributed to independent "death squads® winiceh the government
claims, operate oubside its conbrol. However, no sction appears to have been
talken by governments against such “death sguadsh.

97. In some situations a large number of exscutions follow attempied coups.
Those gsuspected of their involvemen:i in such atiempts are exvcuted often secretly
and without trial. In some situations it is alleged thabt charges of attempted
Hepuns? are apparanily made in order to justify the elinmingtion of the target
groups or individuals.- In a number of countrics, psople are sexecuted, often
without trial, only fer thelr membership in certain religious abctc or =zthnic
groupg which arz rivals of the rul_ng saczts or grouus.

98. There are frequent attacks by-armedrfcrces,,sacurity'farces or police on
peaceful demonstrations, political gathurings snd workers znd students on strike,
causing a largs number of deaths by shoobting, bayenetting, or clubbing. Under
states of ziege or heavy sscurity measures the armed forces and police have

been given extended powers and made immune from prosecution.

99. The independence of the judiciary has often been seriously undermined.
Frequently, trials have been carried out without any guarantec of safzzuards to
protect the rights of the accusad. ZxCCUulon hava btaken placa often immediately
after sentencing, csliminating any possibility or chance of appeal, zven when the
right of appeal is granted by the law. In a large number of cases, a confession,
often grtracted under torturg is the only evidence that leads to the death
penalty. Arrest without warrant and sytonded detention incommunicado without
charge is institutionalizaed in several inshances and this often lezds to deaths
in datention.
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100, In some counbrlus prisoners are intentionally deprived of food and waber GF
medzcal attention, often after being tortured, and left te die., In some
instances opponents and crities of ocvarnﬂentu are assassinated even outsids the
countries concerned.

Situation A -

101. Under the continuous imposition of the state of sisge the military took power

by a coup d'dtat. During this period the armed forces killed a large number of
opponents or prasumed opponents of the military government as part of the 'war
zgainst subversion”. Most of thess %illings occurred after the viebims vdisappeared!,
The bodies were Found showing signs of torture. The practice of "disappearances'’
“ywag attributed to the police, security forcas or in some cases armed squads claiming _
public authority. The vicbims werse often taken from their houses at night by men ]
who identified themselves as agents of the police or zrmed forces. Many of the i
victims wore baken to secret camps of the armed forees or police, and the majority i
were never seen again. Others were killed as they were being abducted. A
considarable number of corpsss have subseguantly been found in unmarked graves.

Situation B
102. Immediately following the coup d'état which toppled a constitutionally §
instituted government, a large number of people ware reportedly executed within !
a period of a Tew months. In subsequent yzars, political activists, trade-
unionists, students, intellseetuals and peasants have been killed or nade to

disappear after being arrasted by the ssourity forces or police. Deaths during
detention by the security forces and in incidenta officially described as
"eonfrontations® with members of the security forees are frequently reported. A
numbar of persons have allegedly baen killed by secret organizations reportﬂd to
have consisted of mzmbers of the security forces.

Situation ¢

103. A large.number of peoplé have allegedly been execubed every year. -Deaths by
torture are also regularly reported. The vietims are members of ethnic and
religious minorities, members of political organizations znd ‘those suspected of
opposing the governmsnt and its policies. Minors arz also included among the
victims. Most of those exccuted are sentenced to dezth by permanent or temporary
special courts for offences of a political nature. The procedurss of the special
courts do not provide legal safeguards for th: rizhts of the accused and for

a fair trizli. The 1ndepﬁndLn0s of the courts is non-existont, the right of
defence is severcly restricted and thére is no right of appeal. The law i1s
interpreted according to the political principles of the ruling party.” Under
the penal code the deabth penalty ecan be imposed for a wide range of eriminal

and pelitical offences, A large number of crimes against the internal securiby
and external security of the State are listed in the code, even including the 5
crimz of being a member of a particular religious or gthnic orgenization. E

Situation D

104. In the continuing campaign to eliminate dissidents, a doclaration has been
issuzd, calling for the death of enemies of the revolution living abroad, and

of countar-revolutionary elements within tho country. Since then a number of
citizens living cbroad have bazen killed or wounded in assassination attemuts"
Also in the months following the desclaration 2 number of paersons in sxile were
sentunced to death in their absence by a revolutionary Eribunal. There are alsc




reports of deaths in detention of former mambeérs of a banned political party,
students, lawyers, teachers and writers. In some cases the deaths have boen
described as sulcide.

Situation E

105. Since its lndupunience the country has besn ruled by a life president.
Persons opposing or perceived to be opposing the president are assassinated

in exile, found shot dead or abducted from outside the country to be tried and
convictaed of treason by a special court, the procedures of which do not esmbody
safeguards for fthe rights of the zccused. The vietims include cabinet ministers
and opposition leadersa.

Situation T

106. In a situation of active opposition, martial law was impoged. Under

martial lawv, the president of the country was given extensive powers and human
rights guaranteed by the constitution were suspended by prﬂSldentlal decrees and
other administrative orders. Even after the lifting of martial law, habeas corpusg
remains suspended in certain regions and with respect to persons detained for
crimes related to the security of the State. The armed forces and police are
ampovwered to arrest without a warrant and, if need be, to datain persons euspected
of rebellion or subversion and related crimes. A large number of killings by
governmnent troops and scourity forces-has occurted mailnly in areas vhere
opposition groups are active. A number of victims have been found dead after

they were arrested by military personnel or security agents. Otherssimply
disappeared and were later found dead.

Situation G

107. Under the official policy of racial discrimination, security laws are applied
to suppress the majority who belong to a different raclal group. Several detainees
held under these security laws have d4ied. In all cases the detainees ware
allegedly toptured during interrogation by the police befare they died. By law,
indefinite detention without trial is authorized for both State witnesses and
suspected offenders. The security pcllce is also empowered ta withhold 21l
information about the detainess.

Situation H

108. After a smzll group of non-commissionad officers took power by a coup d'état
a state of emergency was imposed and the constitution was suspended. Soon after
an abttempbted coup d'état, the military authorities declared a state of war under
which the army was authorized to conduect a field court mariizl and to carry out
the death penalty. Faced with general strikes, demonstrations and demands
calling for elections and a return to democracy, the government arrested a number
of lzading figures in the countryv, without any legal basis or proceedings. )
These persons were killed whils in detention. The victims were tradevunlonists,
lawyers, journzlists, businessmen, university professors and army officers. Mn
official cuplanation stated that they were killed whilse trying'td escape.

Situation T
109. Under the state of emergency all constitutional guarantees of the basic

rights of the individuzl were suspended and the Minister of the Interior held
extraordinary powers of arrest and detention. In response to increasing
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opposition activities by various groups, the security forces have carried out
mass killings and executions of the opnonents to the government. Trials by
military courts are summary, denying the right of defence and the right of appeal.
Torture is commonly cmplaoyed before the prisoners are cxccuied. Members of

a religious dissident group are reportedly killed in detention., In one incident
a2 large number of inhabitants of a town were shot dead collectively for their
suspectad involvement with the religious movement. A considerable number of
individuals werc assassinated allegedly for their opposition to the government.
The victims included doctors, enginsers, lawyers, dissident religious lsaders

and journalists. e

Situation J

110. Over an extunded period of time a considerable number of people died in
detention or were killed in an arbitrary monner by the securivy forcas. Although
under the code of ¢riminal procedure arrested persens should be referred to the
publie prosecutor's office within 48 hours of arrest, in practice civilian and
military security services carry out arrests and debsin suspucts incommunicado
indefinitely without charge and without reference to bhe judiciary. Death
sentences are imposed on those charged with alleged opposition to the regime.
Trials held by the state security court or council of war are carried cut in

a summary wmanner without adequate msans of defence, the right of appeal and other
procedural safeguards for a fair trial. In some cases execubions are carried

out when cases are still at the appeal stage. Death sentences in absentia and
secret executions are also reported. ' -

111. Deaths in detention are attributed to the use of irbitrary or excessive
force by the security forces. A number of prisoners also died due to lack of
food and zdequate medieal care.

.l34. Abuse of'pbweh by agencies entrusted_wiﬁh law enforcement

112. In a number of situations, killings have been carried out by police and
security forces as a result of their abuse of power and in the absencs of s
governmgntal sanction or order. Individuals are killed and prisoners or detainees
ill~trzated, in some cases on the orders of low levels of command, or in other
cazes by law enforcement agents or soldiers without any order.

1313, Killings have often ocourred to suppress local popular movements at the
request of privileged sectors of the population. The victims in many cases ars
peasants, ldeal social activists, trade-unionists, community organizers, lawyers
or politicians. " They zars killed in many cases after arrest by the police or
security forces, but are officially announced as having bean killed in armed
confrontations. Unrestrained illetreotment of detzinees by law enforcement
officers has often resulted in death in detention. The deaths have been explained
by the authoritics as suicide, or having been shot uwhile attempting to cseape,

or simpiy as "mysterious killings". -

114. EBEven though investigation by both governmentzal and independent commissions
have baen initiated in a few cases, remedinl measures or punizhment of he

of ficers responsible are rarely enforced. The existence of security laws giving
law enflorcament agenciles extanded powers of arrest and detention, or to fire
upen suspected persons without warning, contribute to the unchecked abuse of
power .,
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Situation 4

115, 4 large number of killings are reported in connection with land conflicts.
between small farmers and large landowners, privats enterprisss, reasl estate
brokers as well as public orgaonizations. Some of the killings are attributed
to the police force and others toc hired professional assassins. A number of
deaths are allegedly the result of torture by the nolicez or others with pclice
permission or ancouragenent. t iz also alleged that the police tock action on
the request of large landowners, outside legal procedures. Ho judicial action
is known Lo have besn taken to stop these abuses of power. The victims are
farmers, lzaaders of rural workers, union leaders, lawyers who zre assisting
farmers and rueral wvorkers.

Situation B

116. & large number of killings by the police wers reported from several areas. of
the couritry. The rise in deaths coincided with the beginning-of an active
political movenent.. In response to this movemant, gtrong measurss were taken

in a number of regions. Under a special legzl authority, the police hold
extended powers to arrest or fire upon suspects without verification or control.
The victims include both psrsons suspected of belonging to opposition movements
and social activists. It is alleged that the vietims are killed by the police
after arrest and often after having been tortured., According to an official
account, these deaths in police custody ars due to accidents, sulcide, being
shot while attempting te escape or in armad confrontation with the police.

B Obther situations

117. In a number of countries during campaigns against crime, harsh measures
hav.: been taken against those accused or suspacted of criminal offences.
Czapital punishment has been extended to a large number of crimes which were
formerly punishable by less severe sentences. Trisls have often been held with
summary procedures and in some cases military courts vere used in trying
civilizns,

118. In several countries kililings have besn ordered by thz head of State for

no apparent serious reason ab all., In one country, lawlessness and o
lack of diseipline in the army caused the execution of civilians by soldiers

for personal or material motives.

Situation A

119. A& large number of people were execubted afteér being convicted of murder,
rape, robbery, drug trafficking, ombezzlement, espionage, smuggling of art
trezsures, ete. These executions are a part of a campaign against crime. In
order to try criminalz swiftly the law of eriminal procedur: has been amended

and safeguards asnsuring a fair trial revoked or abridged. Under these amendments
the courts czn bring defendants to trial without informing them of the charges
against them and without notifying the defence counsel. The maximum time-limit
for appeal was shortzned, in the case of trials of criminals involved in serious
erimes and other zctivities that 9“seriously threaten public safety” and 7if the
facts of the crimes are elear, the evidesnce is conclusive®.

Situation 1

120, Under rule by the military vegime, an inereasing number of civilizns are
tried and sentenced to death by military courtz. The provisional constitution
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order has been enacted anqullang the Conztitution and its . .guarantees for basic
rights of the individusl, and doing away leh the. 1ndpppndence of the . judiciary
by requ1v1ng judges to take an oath barrlng the hlvhast courts from qcrutwnlvlng
any action uakhn by the mllltary aubhorltﬂcs or from rcvluwlng mailbary ccuru
proc'edlnﬁs.. ) : , _ . e ‘L

[— N o K

Situation C _ .

121. In a chmp lgn to e11m1n t;'ériminal-,‘. l&rge numbur of criminal SGSPQC%S -
have beon killed ﬁﬁbgedla by the sacurity forces and Nltﬂ gavernﬁant approval.
The killings were carried out by "hit squads® dravn from an army unit, without
any judicial process to determine the guilt of the suspects. A number of victinms
were abducted first and their bodies were afterwards found lying in the stracts,
throwﬂ 1nto the river.or left in remote areag. . Tt is alleged that on a number
of ‘occasions high vOVcrnment officials and. army . laadershlp have admitted the
involvenant of the geﬂurﬁty forces and approved the kllllngs as a drastic.
solution to the growzng crime pPODLLm in the couniry. An of flCl"l uxplanatlon
attrlbutrs th;sc d:athg to unlﬁown or mysterlous causes. ,

fy

e

‘Situaticn 5oL f_:j i:ﬁ':3'~' - e

122. In rwcrnt yenrs an 1ncrez:1mg number of death pennltlas have been imposed
an persons ccuse ‘of becurlcy crlmas or drug offencLs.' "Trials have. heen held
with spe01al prochur&s that uepr¢V° the defendant in security cases ‘of basic |
legal safeguards. The governmment hag announced its intention of imposing ths
death penalty on persons found possessing firearms, ammunition and axplosives
in an area declared as a “securlty area",



} LR - - B. Common factors

125. In examining the background of situations in which summary or arbitrary

executions take place, a number of characterizstic =lements may be identified

as factors likely to foment conditions for thé occurrencs of summary or arbitrary
! exszoutions. Those factors could be divided into (i) civil and political factors
‘ and (2) economic and Soclal factors. _

1. Civil and politicel factors

{(a) Absence of 2 democratic political process

124. In a considerable number of situations arbitrary or summary axecutlons have
resulted from the aasence of a democratic political process; it elther did not
exist or was sbrlously obstructed despits formal constltutlonal puaranucus. In
STy such situaticons there Was little rocom for political opposition ﬂroupa to voice
their opinions’ freely and lnfluencc the Government and its policles legall
In other situatlcns, whcre only 4 limited degres of political freedom ex;sted
| and opposition to the Govarnment and its policies was tlwht‘y checkpd excesses, .
i have alsc been committed.

SIS SRR T

125. In many situations arbitrary or summary sxecubtions fellowed a transfer of — -
power by violent means, such &s a coup d'état, and by assagsination of those in

[l power. In not a few cases the wilifary took power by a coup diétat, abollshed

§ the democratic political process, suspended the basic human rights pua"anteea '
! in the Constltutlon ard remained in power until they decided to hand it over to

: civilians or until another coup d’état removed them from offlce,‘ durlnc thls ‘
period, they clamped down heavily on vulnerables sectors of the populetlon.

é 126. In some situations the rulers have remained in power from the 1ndependen0¢ :

: of the country or sgince they were initizlly chosen by peaceful means as the pol#tlcal

; leaders of the country, becoming 1ncrcasﬂnply oppressive ana dlctaﬁorlal with )

; time, - Opposition against their régimes and any attempts to seek transzer of pcwer

5; have been systematically suppressed. Under these conditions institutions, whethar

i politiczl, legal or judicizl, which could normally be yﬂpectad to check and control

pelitical power.and its likely abuse ceased to function. The legislative and
Judieiary branches were simply subjected to the wishes of the executive branch.

H {b) Existence of special security measures, such as states of siege, states of
emergénby and security legislations '

127, Summary or arbltrary executions have frequently fellowed various kinds of -

security méasures taken, with Governments secking control over situations such

}] 28 lntcrnaizarmed confllcts oppogition movements agaﬁnst the régime and’ politlcaz

g disturbancés) A state of siege and/or a state of emergency have often been.

declared and (though in a few sttuaticns whers they wére originally justifised)

! maintained for an extended period even after the original eircumstances no longer

§ applied., In a number of countries, laws embodying security measurcs have beén

§ enacted and in some others, the security mezsures have been enforced by decrees
issued by the exscutive. e

2 128, Those security measures usually suspend a substantial number. of ths basic
human rights guaranteed by'the Constitution o other lzws and give extraordinary
powers of arrest and a¢tentzon to the executive, including military and law
enforcement agencies. Abuses of power and Serlous violations of human rights

by the Government could therefore not be properly checked. Urits of habeas corpus

|
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were not implemented. Security measures often zuthorized the police, armed forces
or security forces to arrest "suspected" persons and detain them indefinitely
without charge or incommunicado for interrogation. Control by the judiciary or
other independent bodies over such detention was nominal or simply nen-existent.
Law enforcement agents are often authorized to shoot a2 person trying to "escape"
arrest or detention, with immunity From prosecutior. In one instance & public
security decree authorized the police, with the approval of government authorities,
to bury dead bodies in secret without any inguest or post-mortem examination.

This decreaz applied to the burying of any dead body, including persons who died

in custody. '

129. In a number of situations security laws also amended the eriminal code and
rules of e¢riminal court proccdures, intreoducing the death penalty for a large
number of offences, some of which carried z mandatory death penalty. Special

..court procedurss were introduced for trials of Yzecurity cases", depriving
iefendants of basic legal safsguards fer a fair £risl. In onc situation, undzr
the special regulations of procedure for sscurity cases. svidence could bg heard
from witnesses whose ldentity need not be reveazled to the defendant. Hearsay
and secondasry documentary evidence, as well as the uncorrchorrated confession
of accomplicés could be admitted. The burden of proof was on the defence,

{c) Existencs of special courts and tribunals

1

130. In a consideprabls number of situations specizl courts and tribunals, such
as revolutionary courts and sscurity tribunazls, were set up outgide the normal
Judicial systasm of the country. In & number of situations the -military courts
also tried civilians outside the control of the judiciary. Such special courts
and tribunals were empowered to try "political", “security” or *anti-revolutionary?
offenders, and in most cases, they were not bound to follow the established
procedures of the ordinary courts. The safeguards for z fair trial havs often
buen ignored by these special courts and the right of defence has been extremely
limited. In some cases legal representation was not zllowed in the special court.
In other cases accused persons were not informed of their charges until the opening
~0f trials, allowing no adequate preparation for defence. Crosas-examination. of
srosecution witnesses was alsc not allowed. Evidence presented by the
prosecution could of'ten not be contested. The right of appeal to a higher court
was frequently denied. The judges of the courts and tribunals were not
necessarily independent persons with legal backgrounds but often military
personnel. The courts and tribunzls were controlled by and answerable to the
executive or the military. In some situations special courts .were set up on an
ad hoe basis by decision of the government crthe militery. .-Trials were often
held in camera and sentencing was often not the result of application of the law,
but was dictated by political exigencies. Capital punishment was made mandatory
for a lafge nomber of offences by decrses issued by the éxecutive powsr which
were applied retroactively. The offences for which the death penalty was made
applicable by the special courts wers murdsr, terrorism, ‘sabotage, treason, other
"security crimes? and, in some countries, mori¥ dnd'dcomoniic crimes. Exascutions
were often carried out immediztely or shortly after scntending. )

3

{¢) Control of the judiciary by the evecutive or ~ilitarv power

131. In a con=ziderable number of situations the independence of the court has

been severely curtailied or non-exigtent, often in contradiction to the

constitutional zuarantees for the independence-of ths judiciarv. Conviction and -
sentencing wag often influenced or predetermined by ths exscuiive. The status

of Jjudges is controlled directly by the executive. In a number of instances ordinary
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courts have been deprived of jurisdiction over certain categories of cases without
any legal justification.  Those cases were tried by the military courts or special
courts. In some situations, Jjudges were intimidated to make decisions favourable
to the executive or were, by nature of their appointments and tenurg, for example,
inclined to make decisions which conformed to the wishes of the exscutive.

(e} Ex1stence of secret police, security forces and paramilltary groups out31de
the normal law enrorcement appsratus -

132. In a ccnsiderable number of countrias speclal units of armed forces, secret
police security forces have existed, acting outside ordinary legal procedures

under the supervision of the authorities or with their approval or connivance,

In a number of situations, paramilitary groups of civilians, police and armed -
forces personnel, sometimes called "death squads', have operated in a similar
manner. Those apecial units or forces have carried out arrests and detention

and in many cases have killed suspects without any of the legal formszlities reguireéed
by law and without reference to the judiclary. Their activitiea in most cases

have been kept secret and outside the control of the judiciary. Information on
arrests or detention is-not communicated aven to the famllles of the arrested or
detained.

{f)} Abazence of discipline among law enlorcement agents or
mllitary personnel -

Fl
e

133. In " number of situations pol¢ce or military personnel have arbltrarlly or -
disproportionately used force against individuals or groups of individuals without -
belng ‘punished -for their-acts. Often no investigation has been carried out onsuch:
wrongdoings or miscarrduct. A code of conduct for such personnel often did not
exigt or was ignored. Where it existed, the training of persommel did not pay due
attention to the rights of those suspected, arrested or detained.

134, In some countries corruption penetrated law enforcement and military
institutions and police or military actions were frequently taken in favour of
the interests of certain 1nd1vidualq, groups, social classes or organlzations upon

Ltheir requEst. o oo . e

2. Economic and social factors

(a) Ineguiteble distribution of wealth

135. In a number of situations only a few landowners have traditionally controlled
most of the country's wealth and the vast majority of the population has lived in
extreme poverty. In one case BO per cent of the agricultural land was held by

2 per cent of the owners. The fertile farmlands were held by such wealthy owners,
producing export crops while the mass of the rural poor pursued subsistence:
farming on uneconomic plots with poor seoil.” Many of the impoverished farmers
and peasants, often illiterate, were forced to leave their lands with or without
nominal compensation by the governmaent, large landouners, or enterprises, and
became farm workers or slum dwellars in cities without stable means to support
their families. Social movements for the rural and the urban poor have led to
conflicts between the poor and the rich, betwesn the underprivileged and the
privileged. Govermments, often representing the interests of the privileged, have
utilized the police force or private groups of individuals to suppress those
movements, In some situations security forces and paramilitary groups, at the
request of large landowners, have arbitrarily adopted viglent means to expel
People from their land, carried out arbitrary arrests, and destroyed the houszes

of small farmers who were involved in land disputes.
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136, In the cities the majority of the population lived Eh extreme poverty in
sharp contrast to the small minority who were rich. The government often took
actlon against leaders of community movements in slums accusing them of
"subversive activities".

137. This inequitable distribution of wealth 1s often zlong ethnic, tribal, racial
or even religious lines. Those who hold power are often in turn a minority of these
groups who identify their survival and economic. and social progress with the L
holding of power to the exclusion of other groups. Political power 1s used not only
to enable’ them to have access to the nation's wealth but also to deny other '
groups their due share and to suppress them when they want to assert their rights.

(b} Ethnic conflicts

LoLLrEn

1238, In a number of countries certain ethnic zroups were subjected to dlscrlmlnatlcn

and- viclent attacks by the ethnic groups which held power in the government.: In:

some countri;s,\respondlng to secessionist movements or terrorist attacks by the
ethnic dinority members, the government took harsh measures against the ethnlc
minority as a whole. Tension between different ethnic groups, intensified by -
other conflicting factors of an sconomic znd social nature, often lead to inecidents’
of communal vieolence which causes deaths on a wide scale,

139. Thesze sgituations can at times be exacerbated and a sltuatlon may armse 1n which
an ethnic, tribal, racial or religious group feels that its sur¥ival is dEpendent

on having an independant Stdte of its own or a State within a federal structure ;ﬁ
where it can manawe its own affairs. This is in most® cas¥s unacceptable to the )
government in power. Instead of dealing sensitively and’ positively with ganuine _*
grievances and trying to climinate or alleviate the Toot czugses, the gcvernment
chooses the alternative of suppression, which in turn, léads to violence on boph .
sides and conssquent misery. ' EEAT R PR

Foa
a5y

{(c) Religious 1ntolerance ' IR {fﬁ~

140. In a number of situations, members of ccrtaln religibus groups heve “been -
diseriminated against, ostracized or charged as criminals. Members of those - -
religious groups have often been accused of crimes, such as treason, espionage
and assistance to the enemy. In some instances, where a government has adopted

a certain religion as its official doctrine, it has often forced members of other
religious groups to recant their faith, failing which they have been imprisorded,
executed or otherw1se d;scr1m1nated agzinst in the political and =conom1c llfe of
the nation. SR .

(d) Racial discrimination

141. In somé countries members of certain racial groups have beeri systematicdally
and ruthlessiy dlSClelnatnﬁ against ‘by the government which represented another
racigl group. As protests against the diserimination were intensified, thé 47"
government took harsh and often violent measures against the groups and individuals
who wWgre simply asserting and exercising their rights as human beings.
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IIT. CONCLUSIONS AND RECOMMENDATIONS

142. Developments since the submiasion of the last report have continued to
bear out the factual trends described therein, namely that the practice of
summary or arbitrary executions is still a widespread phenomenon in the
contemporary international community and that respect for the right to life is
far from being a universal reality. For the year 1983, the Special Rapporteur
received reports of alleged summary or arbitrary executions involving thousanda
of persons, even if those who died as a result of anti-guerrilla or counter-
insurgency measures that were not executed in accordance with 1nternational X
conventions are excluded. '

143. The review of national legislation as analysed in chapter 1 above, although
nct exhaustlve, shows a dichotomy between the constitutional and legislative
provisions which safeguard the right to life, on the one hand, and the actual
practice of States in which it is alleged summary or arbitrary executions are
committed on the other. Whereas in some cases the national legislations are in
conflict with the International Coverants and thus create or permit a situationm

'in which summery or arbitrary executions can take place, in other cases, summaby

or arbitrary executions have in fact taken place despite safeguards of the right
to life being meticulously stipulated in natxonal legislations in conformity with
the International Covenants. Thls applles partlcularly to those situations which
are characberized as states of emergency, whetber offlcially declared or not._“

144. The information reviewed in chapter %I shows that the situations in which
summary or arbitrary executions.occur are complex and involve multiple factors.
In several instances, abuses of the right to life thrcugh arbitrary or summary
executions are compounded by economic and social faetors in addition to civil

and political factors. The information set out in chapter 11 above illustrates
the types of situations in which a combination of those factors can lead, and
indeed has contributed to the spread of the phenomenon of arbitrary or summary
executions. o L

145. The Special Rapporteur has noted that the violation of the Pight to life
through summary ‘or arbitrary executions is the responsiblility of State authoritias
or agencies in several- instances. However, the information before the Special -
Happorteuv also indicates that nonwrespect of the right to 1life can be attrihuted
to groups other than gOVernments or quasiugovernmental agencies.

146. The Human Rights Committee in its repqrt to the thirty-sixth sesaion of
the United Nations General Assembly 1/ rightly emphasized the importance of the
right to life even in times of emergency by stating:

"The Committee holds the view that measures taken under article 4
{of the International Covenant on Civil-and Political Rights) are of an
, exceptldnal and temporary nature and may only last as long as the life
~ of £He nation conecerned is threatened and that in times of smergency,
" the protection of human rights becomes all the more important particularly
those rights from which no derogations can be made'.-

1/ Official Records of ‘the General Assémbly, . Thirty-sixth Session,
Supplement NG.40 (A/36/40), Annex VIL.




The Human Rxghts Commlttee has on another occasion stahed 2/

"The protectlon agalnst arbﬂtrary deDrchtlon of llfe which is
explicitly reguired. by the third sentence of article 6. (1) is.of E
rparanount importance.  The Committee considers that -States pavtles should .
take measures not only to prevent and. punish deprivation of life by

“eriminal. acts, but alsoprevent arbitrary killings by their own gecurity
forces,The deprivation of 1ife by the authorities of the State:is.a
matter of the utmost gravity. - Therefore, Lhe law must strictly;control. .
and limit the circumstances in which a person may be deprived of his
llfe by such autnorltles"

147 One dlsturblnv feature that the Speclal Rapporteur ‘has noted is the increase g
in summary:or arbitrary executions which areinot exclusively politically motiVated
but whlch are:tho reSth of campaigns to curb a rising crime rate.. :

I R T
148 In viaw of bhe ccntlnuing gravity and scale of the phenomenon of summary B
orvarbitrary executions, the Special Rapporteur-wishes to -reiterate.the conglusions
and ‘récommendations of his first report which continue . to retain their validity
antd:relévance for future action. It is the dsep couviction of the Special :
Rapporteur that the Commigsion should continue.to have a mechanism-to moniber -~
practices or situations of’ summary or arbitrary executions, priority being giyen-:-
£o those SLtuatlons where there iz an lmminent or threatened summary or arbltrary
execution. , R . . :

» .".‘J'.";-.’f&,‘,'n : f H K - o N : N T . - . L e
l49“?Thane“iB~also a meed for continued study of this phenomepon with:.gpecial.
attentiohi‘being -given, on an ongeing basis; to ways and means .of reducing. and, o
elimifating this abhorrent: practice. - In this: regard,’ the need-for periocdie
reporting. by:Governments on their efforts to:give effective protection to the.
right to-life could be given considération. The:experience gained.by -the. Spepial
Rapporteur indicates that this is a matter that the Commission should keep:urider -
review at all Uimes, rather than juat for a limited period.

150, The:Spec1al Rapparteur would llke bo single out for spec;al mentlon ;he
importance -of ensuring that Governments are aware of .and suppori the letter- and
spihit of the said provisions and are -committed to upholding them in ftheir . .
legislations and in practice, and, further, that law. enforcement, military and.
paramilitaiy oificials wmie placed under their effective control, so as to ensure
that excesses-cannot take place without. the Government's knowledge or cutaide its’
control. . The-8pecial Rapporteur:would therefore strongly recommend that :
conaideration bhe ziven to ways and means of eaforcing the discipline of 'law: .
enforcement, military and paramilitary personnel and bringing them under effectlve
control in.order to minimize the risks of arbitrary and summary executions taking
placeqsi Perhaps this could be examined by the United Nations Committee on :Crime
Prevention and Control or by the forthcoming United Mations Congress.on the-
Prevention of Crime and the. Treatment of Offenders.: The Commission 'may-also wish
Lo invite INTERPOL to examine the role it could play in. this. regard eibher on ite
own oy in conJunctlon with the Hnited Nations. o _ . .:ﬁ- o

2/ Ibid:,-Thirty-seventh Session, Supplement No.40 (A/37/40},-Annex V..

.




151. As part of the process of mobilization the United Hations Department of
Public Information could convene a high-level meeting of editors from different
reglions of the world to ewxamine and strengthen the role of the press and the
mass media in combating summary and arbltrary executions.

152. The Special Rapporteur feels strongly thet an all-put international
mobilization of efforts iz reguired in order to bring summary or arbitrary
execubtions to a halt. As part of this process of mobilization to protect the
most fundamental of all human rights, the right to life, it would seem desirable
for the United Nations tc launch a concerted campaign against summary and
arbitrary executions, drawing upon the endeavours of Governments, specialized
agencies, reglonal intergovernmental oprganizations, non-gzovernmental organizations
and the general public,
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Armex I

ECONOMIC AND SOCIAL COUNCIL RESOLUTION 1983/36 %

Summary or arbitrary executions

The Economic and Social Council,

Recalling the Universal Declaration of Human nghts which guarantees the
right te llfe, llberty and sgecurity of person, "

Havlng regard to the provisions of the Internatibnal Covenant on Civil and
Political Rights, which states that every human being has the inherent rxght to
1ife, that this right shall be profected by lau and that no ana shall be
arbltrarily deprlved of his life;" el L . -

Recalllnﬂ Generzl Assembly resolution 34/175 of 17 bacemb&? 1979, in"Wwhith ~
the Assembly reaffirmed that mass and flagrant violations of human rights were
of apecial concern to the United Nations and urggd the Commiss;on on.Human Rights
to take timely and effective action in existing and fliture cases of mass and e
flagrant violations of human rights,

Hlndful of General Assembly resclutions 36/22 of 9 November 1981 and 37f182 M
of 17 December 1982, in which the Assembly condemned the practice of  summary and
arbitrary executions, h _ | _“3

Bearlng in-mind resolution 5 cf 5 Séptember 1980 on extra-legal executions
adopted by the Sixth United Nations- Congress on the Prevention of Cﬁime and the ’f
Treatment of Gffendeérs;

Taking note of resolutions 1982/10 and 1982/13 of 7 September 1982 of the
Sub-Commission on Prevention of Discrimination and Protection of Minorities, in
which the Sub~-Commission recommended that effective measures should be adopted
to prevent the occurrence of summary apd arbitrary executions, including extra-
Jegal executions,

Deeply alarmed about the occurrence on a large scale of summary or
arbitrary executions, including extra~legal executions,

Convinced of the need to continue to deal urgently with the question of
summary or arbitrary executions, including extra-iegal execntions,

1. Strongly deplores, once again, the increasing number of summary or
arbitrary exscutions, including extra-legal executions, which continue to take
place in various parts of the world;

2. Appeals urgently to Governments, United Nations bodies, the specialized
agencies, regional intergovernmental organizations and non.governmental and
humanitarian organizations to take effective action to combat and eliminate
summary or arbitrary executions, including extra-legal executions;

3. Takes note of the report of the Special Rapporteur, Mr. S.A. Wako,
submitted in accordance with Council resolution 1982/35 of 7 tey 1982;

4. Decides te continue the mandate of the Special Rapporteur,
Mr. S.A. Wako, for another year;
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5. Requests the Special Rapporteur to review his report in the light
of the information received, taking particularly into account any new
information, including relevant internal legislation, provided by concerned
Governments as well as views expressed in the Commission on Human Rights at
its thirty-ninth session and to submit a report o the Commission at its
fortieth seszion; N o

6. Considers that the Special Rapporteur in carrying ©out his mandate,"
should continue to seek and receive information from Governments, United Nations
bodies, specialized agencies, regional intergovernmental organizations and
_non-governmental Organlzatlons in consultative status with the Economic and-
"Social Council; L '

7. Expresses its appreciation to those Governments that have extended -

invitations to the Specizl Rapporteur to visit their respective countries and
urges the Special Rapporteur to respond positively to such ;r_nvs,tatmns,'

8. DUrges all Govamments and all others conc:emed to co-—operate with
and assist the Special Rapporteur; ... e -

9.  Requests the Secr‘etar'y-(}ener'al to prov:.de all necessax‘y assistance
to.the: Specz.al Rapporteur; - : -

10. Decides that tne Commission on Human nghts should 30353—‘33? the
gquestion of summary or arbitrary executions as a matter of high priority at
its fortieth session under the item entitled "Question of the violation of
human: rights and fundamental freedoms in any part of the world, with particular
reference to colonial and abther dependent countries and territoriest.
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_HOTES VERBALES SENT TO GOVERNMENTIS

‘Note verbale dated 29 July 1983 sent to Governments which.replied:to'theers_
requests for information sent in 1982

LN

and has the pleasure to convey to His Excellency’s Governmant, the app:gciation of
the Specilal Rapporteur of the Commission on Human Rights on Summary or Arbitrary
Executions, Mr. S. Amos Wako for the co-operation extended to him by

His Excellency's Government in putiing information at his disposal and the
constructive znd valuable contribution made on his first Report (E/CN.4/1983/16
and Add.l copy attached) during its consideration by the Commission on Human
Rights at its thirty-ninth session.

The Secpetary-General has the honour to refer to the Economic and Social
Council resolution 1983/3%36 entitled "Summary or Arbitrary Executions". A copy of
this resolution is attached to this note verbale. By this resclution, the Council
decided to continue the mandate of the said Special Rapporteur for one year. The
Special Rapporteur was requested to review his report, taking particularly into
aceount any new information including relevant internal legislation. Any
information in the possession of His Excellency's Government relevant to his
subject, in addition to that already communicated to the Special Rapporteur would
be mgst appraciated. Such informztion should if possible include the following:

(a) Information and observations on the occurrence, extent and eurrent

trends regarding summary or arbitrary exscutions wherever they may have occurred
or are oceurring.

(b} Comprehensive information on legislation and any judicial decisions
concerning: ‘ R

- gdarantees and procedures relevant to the decision to execute or kill a person
by ordinary courts, zpecizl courts or law enforcement agencies including the

military in all types of situationz whether during peace time or states of
emergency.

- when the executive or any other body may detain or hold a person in custody
and the rights of a person so held. .

- the structure and composition of and appointment to such courts or tribunals.

{c) Policies and measures taken by His Excellency's Government to ensure

that such guarantees, procedures and the exercise of such powers are correctly
follovwed.

(d) Buggestions of short and 1ohg term measures which should be taken at
local and international level to combat effectively this phenomena of summary or
arbitrary executions.
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(e} Comments and views on matters raised in the recommendations of the first
report and in particular paragraphs 225, 226 and 230 of the said report and your
detailed recommendatzons on these_@§tters._-iuwr. Lo . . ‘l;

The Special Rapporteur intends o rev1ewdEHE”Té?6k%£tibn received in response
to this note during the second half of October 1983%; he will complete 'his report
to the Commission on Human Rights in accordance with the aforementioned resolution
during the first half of January 1984. The Special Rapporteur would therefore bg .
most grateful if His Excellency's Government were to formulate any reply taklng

thls programme 1nt0 accaunt

sz
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Note. verbale dated 29 July 1983 sent to Gdvernments which did not reply,uo
the requests for infoprmation sent in 1982 -

LA

and has the honour to refer to Fconomic and Social Council resolutions 1982/35 and
198%/36 entitled "Summary or Arbitrary Exescutions®. A copy of each of these
resolutions is attached to this note verbale. By this resolution the Council
decided to continue the mandate of the Special Rapporteur Mr. S.-.Amos Wako, for
another yvear. It requested the Special Rapporteur to review his report
(E/CH.4/1983/16. and Add.1), which was submitted to the Commission at its
thirty-ninth session (a copy of whlch is attached hereto) in the light of the
information recelved taklng partlcularly intic achount any new information 7
including relevant internal legislation and “£6 “submit @ report to the Commission
ab its fortieth session. Any new information in the possession of His Excellency’s
Government that may be relevant to this subJect would be ‘very much appr901ated,
Sueh - information should, if possmble, 1nclude the fOllOWlﬁg p01nts‘ 3 L

_ (a) Infcrmatlon and observatzons on the éddurrence - and extent regarding cre
summary or arbitrary exacutions wheréver’ they may have occurred or are- occurrmng.,
{b} Information on econstitutional, legislative and admlnlstratlve measures
which set out guarantees and procedures relevant to a decision to execute a person
or persons by the judicilary and special tribunals and courts such as military
tribunals, revolutionary courts, peoples! courts etc., including inter alis:

~ the competence of the courts, tribunals, stc.;
- indepandence of the courts, tribunals, efc.;

- whether evidence obtained in a manner contrary to national and/or
international law is admissable;

- publicity of trials and verdicts;

- procedures and relevant substantive rules under states of emergency,
exceptions, siege, armed conflict, ste.

(¢} Information on constitutional, legislative and administrative measures
which set out guarantees and procedurss relevant to a decision to execute or kill a
person or persons by the executive, including law enforcement agencies, members of
armed and paramilitary forces and other governmental officials or agents as well
g3 information on constitutional, legislative and administrative measures relevant
to msituations in which executions or killings are probable.

Such information could include inter aliz:

~ rules concerning the application of force by the executive andfor the bodies
or persons mentioned above;
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- ryles and procedures for the protection of detazinees and other persons in
custody, ‘including the pOSSlbllitY“Oﬁ holdlng éetalnees aznd .ather_peérsons in
cusatody incommunicado o

- procedures and relevant substantive rules under states of emergency.
exception, siege, armed conflict ete.

: (d). Policies and measures taken to enforce the guarantees and grOCeduPES Sﬁt
out in (b) and (c) above, including any judicial dedisions. : ol

(E) Suggestlons on the policies and measures that should be taken at th@_"
local and lnternatlonal levels to prevent summary and arbitrary executlons.

(f) Comments, views and suggestlons on matters raised‘in “the recommendatlons-
. of the first report and in particular paragraphs 225, 228 and 230 01 the =Baid-
Wrepart and your detailed recommendatlons on these matters. |

The Special Rapporteur intends to review the information recelVed in response-
to thls note during the second half of October 1983: 'he will complete his report:.
to the Commission on Human Rights in accordance with the aforementicned resolution-
during the [irst halfl of January. 1984. The Special Rapporteur would therefore
be. most grateful if His Excellency’s Government were to formulate any reply taklng
thls programmﬂ into account. .

[P

[P
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v ,. S L .__._, ‘7 Annc:r III ...___.‘_.M oLl

LETTERS FROM THE SPECIAL RAPPORTEUR TO GOVERNMENTS

Letter dated 8§ November 1983 from the Special Rapporteur to the .Governments
which replied to the requests for information sent in 1982

st o s

Dear Mr. Ambassador, - oo T e e

I have the honour to refer to Economic and Social Council resolution 1983/36
of 27 May 1983 by which my mandate as Special Rapporteur of. the COMML&S&QH on
Human Rights on Summary or Arbitrary Executions vas renewed._ By this resolution I
am requested ln operative paragraph 5: )

" wto review [my] report in the light of the information received, taking
particularly into account any new information, including relevant

~ internal’ leglslatlon, prov1ded by concerned Governments, as well as views -
expressed in the Commission at its thirty-ninth session and to submlt a.
report to the Commission at its fortieth session™ {operative paragraph 5).

I am of the opinion that my. report should include a descrlptlon of the various
safeguards and arrangements exxstlng in national leglslatlon for the purpose of
protectlng the right to life. .

In this connection I note wlth apprecmaticn that Your Excellency! s Government
had furnished such information in response to previous requests. This 1nfcrmatlon
has proved to be most useful in the updating of my report as reguested by the
Council.

,-- e -A\¢-;.-;---

Jite,

T would be grateful if Ycur Excellency 8. Government were ., to transmlt .BNY- .
additional information, if" 90831ble, by 31 'Decémber 1983 ccncernlng leglslatlon
prevailing in your country., It is &y intention to. complete my report to the
Commission by mldeanuary 1984 and I remain avallable to Your Excellency s Government
should any further clarification be desired.

Please accept, Mr. Ambassador, the assurances of my highest consideration.

R R b o (Sizned) S, Amos Wzko
. Special Rapporteur of the
Commission on Human Rights on
Summary or Arbitrary Executions
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Letter dated B November 1983 from the Special Rapporteur to the Governments
which did not reply to the requests for information sent in 1982

Dear M. Anpassador, - S

I have the honour to rafer to Economlc and Soclal Councll resolution 1983736
of 27 May 1983 by which my mandate as Specizl Rapporteur of the Commission on ‘
Human Rights on Summary or Arbitrary Executions was renewed. By this resolution 1 '
am requested, in operative paragraph 5: S o

_"tn review [my] report in the light of the information received, taklng _
particularly into account any new information, including rnlevant o . ;
“internal 1eglslat10n, provided by concerned Governments as’ well as vmewa_ h

expressed in the Commission at its thirty-ninth session and to submit & i

report to the Ccmm1531on at its fortieth se531on“ (operative paragraﬁh_5)- {

I am of the opinion that my report should include a descrlptlon of the VaPiOUS i
safeguards and arrangements existing in national leplslatlon for the parpose of !
protectlng the right to life. )

iIn this connection I note that no information on such .legislation has been
received from Your Excellency's Government in response to the requests contalned
in the notes verbale of 17 September 1982 and of 29 July 1983, ° Slnce I can51dev'
that such information coming from Your Excellency's Government would be most A
valuable in the preparation of my report I would be grateful to receive whatEVEP
Lnformation on the subject that may be provided at your, earllest convenlence and

if p0581b1e, by 31 December 1983.

You may wish to note that it is my intention to completermy report to the
Commission by mid-January 1984 and I remain available uo Your Excellency’s .
Government 8hould any further clarification be dESlPEd _'"M R

‘P;egsg,accept, Mr..Ambassador, tba assurances of_my hiéﬁest'cohsidekﬁtiﬁﬂfi-

(Signed) S, Amog Wako

Special Rapporteur of the
Commission on Human Rights on
Summary or Arbitrary Executions
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ﬁnnex IV 7
STATEMENT MADE BY THE PERMANENT RLPRESENTATIVE . ] o e

'ZVOF BURUNDE AT'THE THIRTY-NINTH SESSION OF THE
' cowﬁxssibm ow HUMAN RIGHTS on 4 MARCH 1985 "'T‘

b

. ke F
L3

EOriginalff FRENCH]

.~ Gy e amrave v e

Mr. President, o

Veneration for the fundamental human rights aRd freedoms, foremost among’ which
is the right to llxe, is deeply 1ngralned ln the people and Government of Burundi.

w0
- .v.v_--—-x.- am PR

,

The sanctificatlon of human rlghts 1n Burundi has’ reached new hElghtS ‘since:. s
the prociamahtoa~o§~the—Secehd Republic on Y November: ‘1976.7" The regime 1nstituted ‘f{
by that proclamation surpasses its predecessors by the strength of  its’ attachment i
to the humanltarlan 1deals professed and pursued by'the Unlted Nations. N

M T s

These tuo factors are af encouragement to olr Governmént to comply with' théL“'””"”-

hope expressed by the Secretary-General of the United Natipons in his letter
G/s0 214(33), Of 14 January"lSBB, We 1ntend to do so‘fully and una@biguously. .

In tﬁe sectlon of his reﬁort Ehat deals with Burundi %ﬁe Speclal Rapportéur s
refers to his receipt of a number of reports containlng allegatlnns of sSummary’ or:
arbitrary executlcns that were transmlttad to the Government of Burundl on
14 January 1983. ! d o

3

“The’ Pérmahent'Misdion of the Republxc of Burundi contacted the Centpe for & . -t
Human Rights at the Palais des Nations immediately following the receipt of that ™ 7
document. We did so in order to engage in a direct dialogue with Mr. S. Amos Wako,
the Speecial Rapporteur, and in preliminary discussions aimed at elleiting the
clarifications we felt to be necessary. Ve have bsen unable to reply until now
because of the Special Rapnorteﬁr '3 absence from Geneva. ) ‘ ' :

PN E S LNS A RIS A Ity

. §< .

Thanks to my meeting with Mr. HWako the day follow1ng his arrival in Geneva, o
and in the light of the explanations he kindly provided ‘concerning the content of v

his report, the Government cf Burundl herewith submlts the verifiable facts of the
case. EIRFSRYCE LnnE e E o

It requires but a moment's thought to réalizé’ the -impact ‘Bf fHe document in
question on our country 8 reputatlon. In a word, it casts a shadow over Burundi'
brilliant histoﬁy ‘6f ‘protéction for human rights’and safeguarding of”individual
and collective security.

We should like to begin by dispelling all uncertainty as to the "infdérmation®..
transm;tted to the Government_of Burundi via the Permanent Mission.

The only allegatxons of ahich wg were lnformed appear on page 18 of a report .
issued in 1972 by Amnesty International. = o S

The Special Rapporteur will, I am sure, be kind enough to provide us with o
further details.  Does Mr.' wako have, ‘in addltlon "to ‘the information from »f“
Amnesty“Intéfnational’ reférring €6 a now-distant ‘périod, adbuisatibna agalnst -
Burundi emanating from other sources and covering more recent times? If - so, we -
should be grateful if he would communicate them to us. If not, we shall be obliged

to seek clarification from him as soon as we have completed our statement at this
meeting.
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Our statement will focus on two cenfllcting factors. On the one hand, the
creation of a situation of which the premises call in guestion, not to say falsify,
circumstances in Burundi. On the other hand, the need for Burundi to invoke the
right to the restoration of its honour, which the assertions made in the report
submitted to the Commission on Human Rights, perhaps in good faith, have
compromised. The detrimental effects of the document in gquestion fcr Burundl will
cease only with the verification of the treatment really accorded to the buman
beinga of whom the present Regime has the charge..

We hereby invite the Commission to give the closest scrutiny to every SECtiOH
of this speech in defence of our cbuntry s gpod name "

"1t goes wlthout Baylng that e are aware of the legal maxinm; “Eggg_gggfﬂiéﬂﬁ
causa sua’ (no-one may be judge in his own cause).. We wish, however to invoke

another generally-accepted legal rule, to the effect "ut audiatur et altera PEPE"

{(hear the other azide).

Qur first point 1is that a comparlscn ‘must be made ‘between the circumstances
that actually prevall in Burundi and the allegatlons made. against our couﬂtPY-~

For the reconczllatlon of thoae two antlncmous caaes, Burundi proposes and
would welcome a close and objective examination of the prevailing situation bY the
United Nations and other organizations-of a truly. humanitarian calling, that i3 to
say, organizatlons whose views are -exempt from bias and dogma. T

Now that we have, w;th no traca of terglversation, declared our total vﬁi:;x
determination to cow-operate fully with all the competent United Nations organs in
rewestabllshing the truth, it is time for.us to address the essence of the. followins
points: ¢ . . o . ‘ : - e

‘(i),‘The procedure,f

(i1) The discrepancy between the perlod that the United Nations ‘had. in mind
and the bar that applies in the case of Burundi;

(11i) The authentic fagts; . S

1. Events during the first decade af natlonal independence, - .‘-fxﬁ

2.. Tthe. present circumstances in. Burundi;

.(iv) Offic1a1 exaneratxon of Burundi or disclcsure of chectzvelykcon°lusive o

evidence, L .o

I. The procedure

In view of the exceptional value that attaches to the good name of a3 State or
political regime, a nation or a people,. the Government of Burundl is of the.
opinion that the greatesat caution is required in investigations where that S°°d
name is at stake..

That entalls, as regards written records, refralning f"om al? hasty RS
assumptions or mere cross-checking on the basis of potentially mlsleading teatlmony
or information.. . . . -

CoTEy
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However hypothetical or questioning the manner of its expression,. any element
incorporated in documents of such importance already constitutes an assertion or
creates a doubt that may undermine the credibility of a country’ which does not -
necessarlly deserve to be penalized in that way or to suffer such a fate.f;?

In the‘opinian of Burundi, the procedure mosat appropriata for obviating such
an eventuality, for forestalling all unwarranted allegations, consists in first
comparing the information obtained by the Special Rapporteur with that put forward
by the Government under suspiciomn, = - - -

Although the paragraph in question clearly contains nelther a gubstantiated
judgement nor a mere expression of opinion, it remains true that the very fact of
having, to however slight a degree mentioned cases reduced to the level of mere

. hypotheses has given riae to un;ustifled suspiclona against Burundi. That damage

" hould have been avoided if someone had taken the trouble to check the situation
through, dlalogue wlth the Permanent Mission: 1f there had then been obstructive
behaviour, ‘evasive replies or & refusal to co—operate the publication of
information gleaned from third socurces would have been justified.

The approach that we advocate revives the virtues of discreet diplomacy and
has the merlt of sparlng States beyond 'all shadow of a doubt the damage that '
regults from yielding €o the temptatlon of more ostentatious procedures. It is,
moreover, in lkeeping with the diplomatic methods upheld by H.E. Mr. Perez de Cuellar,
the Setretary-General of our Organizatlon.

II.' The discrepancy ‘between the period that the United Nations had 1n mind
and. the bar that applles in the’ case of Eurundl

It is’ qulte clear that as indicated in paragraph Tl of the report in question,
that document was intended to cover the period from the and of 1980 to the present. o
The choice of that pericd coincides with the wishes of the General Asgembly and the
other United Nations organs, including the Commission on Human Rights. It

. ccrresponds to the point at which they started taking a keen 1nterest 1n "summary
Jor arbltrary executions as phenomena in themselves™,

That being so, the report departs from its terms of reference, partlcularly as )
regards, time. By so exceeding the prescribed llmits, it treats the case of Burundi
differently from others - if, indeed, there are any sitdations to be inveshigated
at all.

We shall refute the allegations by Amnesty International, even though they
manifestly fall outside the bounds set by the General Assembly and, since they
concern 1972, are time-barred in relation to the ‘period for which the’

General Assembly issued instructlons and that it intended should be studled.

The éllegatlons are, therefore, invalid and cannot be the subject of an
investigation suppesed to cover the past two years. As for the present situation,
there could he. no plainer proof of the scrupulous regpect for human rights in =~
Burundi than the manifest absence of revelations by the same Amnesty Internatlonal
which, although there is no raason to suppose that it would be any more kindly _
dlsposed or less severe towards our country than in the past, reports not’ even the
alightest anocmaly in the conduct of the Government of Burundi for 1981 or 1982:.
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ITT. The authentlc facts

them by sheddlng “the necessary light on the diréumstances dnd by situating them in ©
their context. TIf the true situation in Burundi is to be adequately 111ustrated
a distinction must be made between two succes$1ve phases.

1. The first decade of national independencg

A natlonal ¢risis broke out in 1972, Its prlnc1pal causes were totally alien
to Burupdi, There is no néed to go into details’ that’ would only bé “irrelevant.
Those wha so exaggerate the number of vict;ms would bé forced to adiit the
?absolute 1mpcasibllity of producing plau51ble evidenta in support of their o
assertlons.' Sych sodurces confuse the approxlmatlcns ‘that are so often fallac1ous
with mathematical precision. Awnesty International’s logic becomes szmply Co
impenetrable when that organlzation attrlbutas ethnlc motlves to the disappearance:j .
of nationals. ’

The instigators of interpal rivalry in Burundi have not capltulated. They
are strlving to interfere in our internal affairs "not only by raising the bugbear‘
of forelgn-controlled ethnocentrlsm, but also morn aurreptxtmously, through the
lure of dazzllng advantages. Ve ’

An examination of the social substratum of Burundi will reveal the
incontrovertible existeance of a Nation etempt from all trace of ethnic heteragen&itY¢,
Seientifically, and therefore socioleglcally, .ethnie groups are distlnguishﬁﬂ by
culture, religion, life-style, linguistic traits, a geographical demarcation line,
etc. Disyarltles in these spheres are totally alien to the Nation of Burundi,
whose constituent elements adhere to a common 01V1lizatlon share a common culture,
worship the same Tman Y'Burundi (the God of Burundi)

This postulaté is horne out by the fact that the Burundi Nation speaks one ‘
single language, Kirundi, with no dﬁalect Qr varlants, that is a virtually unique’
phenomenon in Africa for a country with a population of close to 5 million. -
Meoreover, Burundis sub;ecn to Lhe sawme economic and social conditions are
interminoTed as chanbe or individual welfare dlctates, with a total absence of
ethnic, geographical or instltutional frcntaers (that is, frontiers decreed by the
authoritaes) .

The civilization of the people of Burundi is unusual in that all eitizens
have an identiecal life-style. Prlov to the 1ntrcductﬂon ‘of Christianity towards™ ,
the end of the last century - prlor, therefore, to all contact with the Christian R
faith - the Burundis had, in the cult of a Supreme Being, monotheistic religious ~
beliefs that were the same for all. Those factors combined constituted the sturdy
pillars and the imperishable cement that undarplnned their indissoluble unity.

Given this information, you will readily be able‘to unmask the sinisﬁer
degigns behind the stories put about concernxng‘the people of Burundi. The
inadmissible aim of their authors is to undermlne the zountry by creatlng
artificial divisions through such means as liveatock censuses or references to the
morphalog;eai chabacterlstics of Burundis. i
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The concrete expression of this policy of division was the sponsoring by
foreign circles of 24 political parties throughout the period leading up to the ~
campaign for the general elections of 1961 and the campaign itself. In those )
elections, the Unity and National Progress Party (UPRONA), despite systematic
harassment by the authorities of the time, won a resoundwng victory over its
rivals by gaining 58 of the 64 seats.

In percentage terms, this nationalist party won nationwide political
representivity by attracting 97 per cent of the votes cast in a secret ballot by
direct universal suffrage that waaz open to 31l Burundis of-“either sex aged 18 or’
over. It should.be nobeéd that, since Burundi was 2t the time a Belgian trust
territory,; those -elections were held under the auspices of the United Nabtions,’

In-giving the Unity and National Progress Party its historic score, the

people did not vote undér the lmpulse of trival allegiance, “but for the patridtlc
ideals which the Party embodied,.

Correapcndence between the human monollthlsm and the political homeganeity
of Burundi- -~ - B - '

There is in tha Gase of Burundi a certain corraspondence between the
monolithic nature of the Burundi Nation (absence of tribed) and its political
homogenieity (& single party). This homogene1ty is a matter of popular choice:
it is the result of ‘& massive expressfon of support by Burundi veters in national

elections held with-the full knowledge of the Admlnlsterlng Authority, Belglum and'

of the United Nations.

The human symblosis that characterizes Burundi society and the Burundi Nafion
contragta strikingly with the virtually automatic tendency of those who live on a .

" er e

diet of eclichés and pregudlces constan%ly to attr;bute the vicissitudes of Afrlcan N

life to tribal conflict, “'Aas if therewas an invariable and immutable equation ',
between the causes of the crises thatioccur in all countries in that contxnent.,

To take suech a view of life in Africz is to ignore the originality and specifzcityf’

of the variable national’ contingencles in favour of generalization and
subjectivization. -

Buring the first decade of our national independence, that is from 1962 to

1972, there uere regrettabla events that alas, occasioned loms of life for
various reasons. -

The year 1972 was marked by the crystallization of the egocentric ideas and
sentiments injected from abroad into certain nationals. As adherents to a line

incompatible with the mentality and the social substratum of the Nativn, those

persons encountered strong resistance to their attempt te eliminate a section of
the people. The machinations of’ the authors of the exterminatory plot were
thwarted by the people itseTf,

It gBoes without saying that, by sowing panic among the population, the
aggressors placed themselves in a position of the gravest danger. Whether it wag |

to ensureitheir individual survival or their collective safety, the targets af the

aggression resisteéd the violent assaults of their attackers. This rgsulteé‘in!‘;
tumerous deaths on both sides. ‘ - -

Le 7
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Furthermore, the scale of the disturbances was such that the Burundl armed
forces and the natlonal youth movement against which Amnesty Internatlonal has .
made its accusations were far from engaging in any selective process on the baals
of ethnic origin., Our army, conscious of its gacred mission to save the natlon,‘;u
displayed exemplary conduct. For it, ethniec identity had no place among the '
criteriz employed in establishing guilt. The gullty vere Judged according to
tbeir own acts and nut on any other consideration. . e

In view of that dual operation by the population and the security forces, .. .,
the loss of life can only be seen, not as the result of cold calculation on the "_‘¢
part af-any government organ, but as the consequence of events that got out of
hand. In many cases, the people's anger was such that the leaders of what was an
attempt that came close to genocide did not pass through the usual legal machinery,
but- were: the objects of direct popular revenge. The public would have seen any
other procedure as equivalent to leniency towards the conspirators on the part of
the keepers of public order.

Wei W e am

The people of Burundi are, indeed, 30 strcngly attached to peace that they
have scant patlence with those who disturb it. That beilng so, the sole
explanation for any sporadic excesses lles in citlzens‘ firm ueterminatinn to
eradxcate dlsruptlve influencea. .

.ibe;cxvilzzation of*Burundi is marked by visceral prevulsion for érueit? and
by -the:utmost reverence for human values.- In the general panie provoked by ‘threats
to their lives, stampeding crowds and overvworked security forces cannot prevent
tragic conseguences even when, as was the casge, there is no crganized scheme of
deliberate- killing. - et

Thus, in those araas of the country where there were attacks on peacefal
inhabitants, the people rose up in their oun defanﬁe. In other cases where the
police force rushed to the aidiof the victims of aggression, its first duty was.,
to-disarm or to disable the assailants. Any severity there may have been .during
this tragic period was mdtivated solely by a concern £0 safeguard and consolidate
a national harmony going back several thousands of years.

Had it not -been for the revival by the allegations of Amnesty International
of situations nou more than a decade old, we would hive spared the Commission on
Human Rights and the United Nations this treatise concerning the distressing
eventg in our country., To our mind, Amnesty international's aim in evoking them
is to reopen an old wound. That being so, we cannot but ask curselves what are
the real intentions of those who take pleasure in resuacztatlng a problem that is
now a matter of past hlstory. ’

As we see it, the obgectlve set’ for Mr. Wako is not to assemble all the facts
nor to evoke all the past events that foreign circles have, rightly or wrongly,
dubbed bloody or mass executions. Such an undertaking would serve only to reawaken
sterile and destructive animosity and resentment

In any cage, if such were thé attibude and approach of the Special Rapporteur
or of Amnesty International, we should have to claim for Burundi the right to the
game treatment as other countries. What would that mean? Well, while we would
not wish o single out any particular country, we would have bo say if all previous
situations were to be taken into consideration irrespective of when they occurred,
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that eares oubt of all propeortion to that of Burundi have arisen. .and persisted in
many Paglons of our planet. 3Should they be re-examined, anmerated and displayed
onoe, again to the eyes ol the world? 3Such a retrospect would not be withgut risk.
The approach, then, 13 not one thait can be applied szolely ta Eurund;.

What the General dssemply had-dn mind in its resplution 354172 are cases that
pecurred i ihe recent past (since the snd of 1980) or are”stil? topicsls.  The. '
purpese in revealing them iz not to transiorm the United Natlions into g sn:‘t of
universal public presscutor or omnpnipresent secular arm for the pursult of revenge.
On the contrany, this anlversal Organization sesks to discover facka and, oy taking
them o thelr squ"ca, to deternine -thels causes and then help Lo remedy them by -
employing 1bs good offices of conciliation and persuagsion - if necessary,. nmgng all
"the parties involvad sput -first and *orumcst kith States. -

2. The aancui“icatlcn of human righis Qy the qecund Repubiic of Burundi

- - e d e
- R

We shall riow. ccnside" the. case of ‘such abuses a3 wmay havﬁ been comnitted under
the- regimes preceding the present Republie, that was procla?muﬁ an 1 November 19?5
No doubt has.been ‘expresged-conaerning. the ppreseni regime's succeszgion to its twe
predegessors’ under: tite crules,of inbernatisnal law that govern. the concept of the
State and ensure.’ its-perpebuify:-. Those legal principles would, however, he’ invalid
if there ‘had. been infeingements-of fundamental human rights. .In that respect the’
Second Bepublic, rather than assume responsibility for wrongs it disapproved, has
espoused nha ﬂlﬂan “lcu& pvincipme. e s -

‘I caﬁsidevs tna; the 133Litucvon of a- new order. in 19“6 s¢gn*fied g, complete
hreak with earlier ackyiof Staua ccnt“ary L. the wnlfare Dx Lsocliety.. .

o

A new crder ha"ing replacea tbe old and reg‘jgmn¢e ar irrespomslbiliay wﬁhh
regpect %o the protection of cibtlzens' lives having been among the primary causes j
of the full of the previouva governmenis, the eradication of the causes of anomalles
or abuses hes been a nrior;ty objectiva in the legel 1ratrumantﬁ cf the present
regine.- -

On 1 Ravaﬁber 19?6, a day marked by tetal dbsence net nnly Qf b*coashed but
also of political arrests and by singularly considerate anducz ‘towards the
ex-holders of. power, none of the authopities was troubled»either in his person_ or, .
in his property. Moved by a spirit of dignity and magnanimity, the agents of
change incorporated virtually all the former hign officials in the new system.

The army and the peopie, being of like mind and aspiring ta the same objective,

chose ar the Head of State Colopel Jeqnwﬂaptiste Bagaza. . He has veen presiding

over the fate of the nation for six years, during which perwodrprcfound changes

have oceurred in the mechapisms of State and in Burundi society. The first

Natiecnal Cangress of the Unity and Progress Party ratified the army's decision by -
appointing Cologel Bagaza head of the Party znd by conferring upon him a

preasidential mandste running for five years irom December 197S.  The people adopted
by referendum a Constiiution Luilcrea to national ccn*ingencles, real;ties, attib uues,
needs and aspirations, S o ‘ e C e AR

The prncesa cx democrutization h&achhd ita peak with the lugislative a;eﬂtiann
of October 1482, The unicameral Nationzi As isenbly “eauYtlna Trom that unintominal

~ ballot is siready at work. This information constitutes a detailed rebuttal of

the bissed theorists who have displayed auch ingenuity in pronouncing on incurable
lnt&rna; problems.

¥
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Prejudicial actions are doomed to nullity and all reminders of them in the
old legal and political order will remain devoid of succession. Burundi socilety
has changed its legal status. This change is, as has just been shown, reflected
in the performance of the Party and the Government.

V. Official exonerabion of Burundi or disclosure of objectively conclusive
evidence

The political and social conditions that prevail in Burundi are an
encouragement to visits to the country by large numbers of high officials from
governments, the world of business and international organizationa, Those people
can testify to the full enjoyment of human rights by all citizens. Although they
come from varying soeial and professional backgrounds, their opinions on
conditions in the country coineide.

Whereas violations were formerly possible, as a result either of the actions
of persons beyond the cantrol of the authorities or of the exploitation by
officials of the powerlessness of the government, not one single act of vioclence
has been recorded from one end to the other of the national territory since the
institution of the Second Republic in 1976. The setting in motion of the
machinery of democratization makes impossible the recurrence even of simple
excesses of the kind that have, in the past, been denounced as culpable acts.

Although the report submitted to the Commission is, on the face of it,
inoffensive, since its contents are limited to allusion and probability, it
represents a danger that cannot be ignored. Being presented under the guise of a
likely account of events, it may be taken for the truth by the ecredulous or by
persons of good faith. It is all the more dangerous as it rempains strikingly
silent concerning the present Republie's genuinely impressive record in the
sanctification of human rights.

It would have been normal, to say the least, if those charged with
investigating our country had bowed to the obvious truth and recognized to the
new regime the merit it has so undeniably won by its overriding concern for the
consclidation of the peace and security of all nationals. As the document is
likely to sustain confusion and leave doubt hanging in the aipr, the Burundi
Government believes that the situation must be fully elucidated.

To this end it proposes:

1. The opening of Burundi to avery manner of verification of the status
of human rights, including visits by those desirous of dispelling all doubt in
that resapect;

2. That, if the information and evidence provided by ourselves or by other
objective and impartial sources dispels all doubt and attests to the truth of the
situation, Burundi should, as seems to us essential after the compromising of the
country by the Wako report, be rehabilitated and exonerated by the international
circulation of an official United Nations document to alleviate the effects of
the azllegations contained in that report.
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Defamatory publications persist year-in year-out in efforts to tarnish
Burundi's reputation. OSuch disparagement malntains in bad odour a country which,
in meny respects, deserves nothing but admiration and esteem. It is high time
that country was accorded the standing in international public opinion that it so
richly deserves,

Even now, when our Republic's exemplary performance in support of human life
deserves general praise, allegations are made against Burundi that are as
anachronistic as they are distorted.

In order that such fabrications may be quashed once and for all, Burundi
undertakes to do nothing whatsoever that will prevent the public demonstration
of the facts through the application of the fitting solutionz that have been
aw§ offered to the United Nabtions on the initistive of our Government.
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Annex ¥

* COMMUNICATION FROM THE GOVERMMENT OF THE PHILIPPINES IN REGARD TO STATEMENTS
CONTAINED IN THE PREVIOUS REPORT

L1 ﬁarch£i9é3i

I wish to refer to paragraphs 191, 192 and 133 of document No. E/CN.4/1983/16
entitled "Summary or Arbitrary Executions® and invite attention to the contents of
the attached communication dated 17 February 1983 from the Philippine Government
addressed to the Assistant Secretary-General, Centre for Human Rights on the.
comments of the Philippine Government pursuant to Bconomic and Social Coun01l
Resclut;on 1982135 on - “Summary or Arbitrary Lxecutlons"

The cases referred to in the note daned 19 November 1982 from the
United MNations Sscretary-General should be viewed in the context of the prlnCLplas
contained in the attached communication, particularly on the non-existence.and.
unconstitutionality of summary or arbitrary executions: In support- of* the. s
{foregoing principles, I wish bto refer to the summary of constitutionzl and.- .: .
statitoly’ provisions embodied in the fundamental law and relevant legislations
of the Philippines transmitted to the Centre in the aforementloned communlcatlon of

rr

The aforementioned cazes are neyéﬁtheleas under study by, the Philippine
Government and replies relating to the specific cases shall be férwarded in due ...
time. 7TIt-is the hope of the Philippine Government that the United Nations

Secretariat share the view on the need for azaple time-to cansider-such specif;g“,A
cases, L

Theé  Philippiné Government. -would wish to request that this prellmlanry report
be publlshed ag revisions to paragraphs 191, 192 and 163 of document E/CH. 4/1983/16

i - : (Signed) Hortencio J. BRILLANTES

e R . - o _Permanent Representative
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[17 February 1983]

I have the honour to submit hereunder the comments of the Philippine Government
on the occurrence and extent of the practice of summary or arbitrary executions
requested by the United Nations Secretary-General pursuant to Economic and Social
Council Resolution No: 1982/35 entitled "Summary or Arbitrary Executions," to wit:

Arbitrary and summary executions do not exist in the Philippines.
Constitutional and statutory previsions do not allow this type of penalty which is
cantrary to the basic requirements of due process of law and Constitutional
prohibiticns against cruel. and unusual punishment. C

The death penalty can only be imposed after judicial proceeding where all the
rights of the accused are protected. The jurisdiction to affirm a death penalty
is constitutionally vested in, the Supreme Court which 1s the highesat tribunal in
the country.  The authority of the Supreme Court to review cases where death
penalty has been imposad is automatic. The Constitution furthermore empowers the
President to commute a Judlcial death penalty or pardon the convict. . N

There are at present 635 male and six female convicts. - The last exeeution
of a death convict was in 1976, Co e

The following are constitutional provisions and. legzslatxve and adminlstratlve
measures that prevent arbltrary and summary executions:. - . .

In the Ccastitution of‘éherPhilippiﬁéé ' ' e

1. Articie IV on the "BILL OF RIGHTS"

"SEC. 17. No person shall be held to answer for a criminal offence
without due process of law.

"SEC. 18. All persons ‘éxcept: those charged with capital offences when
evidence of guilt is strong, shall before conviction, be bailable by sufficient
sureties. Excessive bail shall not be required. (Underscoring supplied).

SEC. 19. 1In all criminal prosecutions, the accused shall be presumed
innocent until the contrary is proved, and shall enjoy the right to be heard
by himselfl and counsel, to be informed of the nature and cause of the
accusation against him, to have a speedy, impartizl, and public trial to
meet the witnesses face to face, and to have compulsory process to secure
the attendance of witnegses and the production of evidence in his behalf.
However, after arraingment, trial may proeeed notwithstanding the absence of
the accused provided that he has been duly notified and his failure to appear
is unjustified." (Underscoring supplizad).

"SEC. 20. No person shall be compelled to be a witness againgt himself.
Any person under investigation for the commission of an offence shall have
the right to remain silent and to counsel and to be informed of such right.
Ng Force, violence, threat, intimidation, or any other means which vitiates
the free will shall be used against him. Any confesgion obtained in
violation of this section shall be inadmissible in evidence.®
{Underscoring supplied).
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"SEC. 21. Bxeessive fines shnll not be ;mpo“ed, nor cruel or unusual
punishment inflicted."” (Underscoring supplied). e

B3EC. 22. Ho person shall be twice put in jeopardy of punishment for
the same offence., If an zet is punished by 2 law and an ordinance, conviction

or acquittal under either shzll constitute a bar to another prosscution for
the same zet. ¥ . : -

#8EC, 23%. Free access to the courts shall not be denied to any person

- by reason of "poverty'". (Unuerscorlng supnll d}.

Under the above-quoted prov‘31ons of -the Constitution of the Philippines,
the rights of the accused may be oummarlzed as follows: (1) the right to due
process of law; (2) the right to bail; (3) the right to be presumed innocent
until proven otherwise; (4) the right to be heard by himself and counsel;
(5} zha right_to be. informed of the nature and.cause of the accusation
against hlm'Q*féj the rignt to bnpedy, wmpﬂrt*hl and publlc trial; ~{7) .the
right. to.meet the witnesses face to ;ace, (8) ‘the TFight to hﬂVé”compulsory
process to gecurg ths’ atbendance of ‘witneases and the~ preductlon of ev1dence
in . his behalf: (3) tha rlgpﬁ ﬁgamnst self-indrimination;  (10) the" V1ght

“against excessive fines; (‘l) the right againgt cruel. .and unusual

punishment; (12} the rlgh ‘against double jeopardy; and (13) the right -
agalinst denial of free access to the courts by reason of poverty.’

:Artlcle VII on “THB PRESIDENT"

1SEC. 11. The Pres*dent may, exCapt in cases of impeachment grant
reprieves, commutations and pardons, remit fines and: forfeitures and, with

concunrence OI thb Batasang PamLanba, gr¢nt amnestv.“f’(Undarscorlng supplied).

SGCthﬂ l;; 3bcve«quoted,~author*zes ﬁhe Pre51deﬁt excent in’ cases -of
impeachment, to grant reprieves, commutaticns and pﬂraons and w1th the
concurrence of ths Batasanq Pambansa, to grant amnesty..,.z“" :

Article X on "THE JUDICIARY™ 3 e _;j*“:f?";f;l' S
B WSEC., 5. The Supreme Court shall have the followvng powers'

{2) Revisw and revise, reverse, modify, or affirm on appeal or
certiorari, as the law or the Rules of Court may provide, final.judgments
and decrees of inferior courdts in -

-

{d) 411 criminzl cases in which tbL punaltv lmaosed 13 death or 11fe

> imprisonment." {(Undarscoring suapllnd,. . e

o

4

Section 9, Articie X of the Philipping Conatit utlon as “mundud llKEWlse
above-guoted, authorizes the Supreme. Courk, inter alla, i‘0 rcvxew and revise

reverse, modify or a2ffirm on appeal or certiorari, as the laws. or, the Rules

of Court wmay provide, final judgmenis and decrees of 1nxer10r courts in 811
criminal cases in which the penaity imposed is death or life impriscnment.
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On the Revised Rules of Court

Rule 122 on "APPEAL™

"MSEC. 7. Transcribing and filing notes of “stenographic reporter upon
appeal.. When notice of appeal is filed by the defendant the trial court
shall direct the stenographic reporter to transcribe his notes of :
proceedings. When [iled by the People of the Philippines the triasl court

shall direct the stenographic reporter to transcrlbe such portion of his
notes of the proceedings as the Court ‘uponl motion shall specify in writing.
The stenographer shall certify to the correctness of the notes and the
transcript thereof which shall consist of the original and four copies and
shall file the originazl and four copies of the transcript with the clerk
without unnecessary delay.

"En case the death penalty is imposed, the stencgrapher shall within-
thirty (30) days after rendition or promulgation of the sentence, file the
original and four copizs of the duly certified transcript of his notes of
the proceedings with the clerk, whether the defendant has appealed or not.
No extension of the time for the filing of said transcript or stenographbic
notes shall be granted except by the Supreme Court and solely upon )
Justifiable grounds. (As amended by Resolutlon of the Supreme Court, .
dated 9 September 1967). S

The same rule shall apply to appealed cases wherein the penalty of life

imprisonment {reclusion perpetua) has been imposed. (Underscoring supplied).
ot MSEC. 9. Transmission of record in cases of death penalty or life
<imprisonment. The records of all cases in:which the death pgnalty, shall
nave been iwmposed by a Court of First Instance, whether the defé&rdint '
shall have appealed or not, shalil . be forwarded to the Supreme Court for
review and judgment. as law and justice shall dictate. -.The record of such
cases shall be forvarded to the clerk to the Supreme Court within P
twenty (20) days, but not earlier than fiftecn {(15) days, after rendition

or promulgation of the sentence in the form prescribed by Section 11

of Rule 41. The transcript shall alsc be forwarded as provided in

Section 12 of Rule 41 within five (%) days after the filing thereof by

the stenographer. (As amended by Resolution of the Supreme Court, dated

5 September 1967).

The same rule shall apply to appealed cases wherein the penzlty of
life imprisonment (reclusion perpetua) has been imposed." (Underscoring.
supplied). :

The second paragraph of Ssction 7, Revised Rules of Court, above-quoted,
directs that where the death penszlty is imposed, transcription of the
stenographic notes taken at the trial shall be compulsory whether the
accused appeals or not. This is because where the death penalty is imposed,
review of the case by the Supreme Court is automatic. It is to ensure the
correctness of the decision of the trial court stentencing him to. death-

The Supreme Court under this power of automatic review is ecalled upon -

to serutinize the record and look for any error committed by the trial court
against the defendant. (Psople v. Bocarr, 97 Phil. 398/1955). In short,
the law provides For the protection of the accused. (People v. Laguna,

17 Phil. 520/1910).
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In the Revised Penal Code

"ART. 78. When and how a penzlty is to be exscuted. No penalty shall
be execulted except by virtue of a final judgment.

A penalty shall not be executed in any other form than that préscribed
by law, nor with any other circumstances or incidents than those eupressly
authorlzed thereby.

In addltlon to the provisions of the law, the special regulations
prescribed for the government of the institution in which the penalties .:
are. to be suffered shall be observed vith regard to the character of the
penalty to bhe performed, the time of its performance, and other incidents
connected therewith, the relations of the convicts among themselves and
other persons, the relief whieh they may receive, and thelr diet. .

The regulations shall make provision for the: separation of the sexes

~in different institutions, or at lzast into different departments and also

for the correction and reform of the convicts." (Underscoring supplied).

TART. T9. Suspension of the esxecution and serviee of the penalties
in case of insanity. VWhen a convict shall become insane or an imbecile
after final senténce has been pronounced, the execution of said sentence
shall be suspended only with regard to tha personal penalty, the provisions
of the gecond paragraph of circumstance” number 1 of artiecle 12 being obaerved,
in the corresponding cases.

If at.any time the conviet shall recover his regson, -his sentence
shall be executed, unless the penaliy zhall have prascrlbed in accordance
with the proviﬂlons &f this Code. .

The respectvve prcvxsxons of bhls sectlon shall also be observed ir
the insanity or imbecility occurs while the convict is serving his sentence."

"ART. B81. :When and how the death penalty is to be.executed. The death
sentence shall be exscubed with preference to any othar and .shall conaist
in pulting the' perzon under sentence to death by electrocution. The death:
sentence shall be axzcubted under the authority of the Director of Prisons,
endeavouring so far as possible to mitigate the sufferings of the person
under sentence during the electrocution as well as during the proceedings
prior to the execution.

If the person under sentence so desires, he shall be anaesthetized at
the moment of the electrocution.®

"ART. 82. HNotification and execution of the sentence and assistance
to the culprit. The court shall designate 2 working day for the execution,
but not the hour thereof; and such designation shall not be communicated
to the offender before sunrise of said day, and the execution shall not tak
place until after the notification, but befors sunset. During the innerval
between the notification and the execution, the culprit shall, in so far
28 possible, be furnished such assistance as he may request in order to be
attended in his last moments by priests or ministers of the religion he
professes and to consult lawyers, as well as in order to maks 2 will and
conf'er with members of his family or person in charge of the management of

his business, of the administration of his property, or of the care of hisg
descendants .
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"ART. 83. Suspension of the execution of the daath sentence. The death
sentence ghall.not be. inflicted upon a woman within three yzars next following

the date of thé zentence or while she is pregnant: nor upon any person over

70 years of age. In this last cass, the death sentence shall be commuted to

the penalty of reclusion. perpatua with the accessory penalties provided in
Article 40.% ({Underscoring: supplied). -

Under Articles 79 and 83, Revised Penal Code, both above-gquoted, the
death.sentencs shall be suspended when the convict becomes insane after final
sentance of death has been pronounced; upon a woman,: within three years
follpwing the date of the sentence or while pregnant; and when the accused
is z. person over seventy (70) years of age. - .- e YL

In Presidential Decree No. 603 {The Child and Ecuth Helflre Code)

"ART. 192. BSuspension of Sentence and Ccmmltment of Youthful Offender.
If after hearing the evidence in the proper proceedings the court should find
that the youthful offender has committed -the acts charged agglnst him the..
court shall determine the lMDOSabl@ penﬂlty, 1nc1udxng any q;v11 liablllby
chargeable against -him. However;' instead of pronouncing . Jadgment of -
conviction, -the eourt shall suspend all further proceedings- and’ ‘shall' commit
such minor to the-custody or'care of ths" Department of Soeial- Welfare ~or”to
any traxnlng 1nstltutaon operated by the governm~nt or duly licensed agericies
or any othepr respon51ble person, until e’ shallhsave reached 21 years of age
or for a shorter perlod as’ the court may deem proper, after considering the
reporta and reccmmendations of the Department of Socizl Welfare or the agency
or responsible individual under whose care he has- been committed. -

The youthful offender shall be subject to visitation and supervisioniby
& representative of the Department of Social VWelfzre or any duly licensed
agency or such cbher officer asithe court may designste subject to such

.conditions as it wmay prescribe.”

“A4RT. 193. A4ppeal -~ The youthful offender whose sentence is suspended
can-.appeal from the order of the court in the same mannel as appeals in-: .
crlmlnal cases.™ W # ; o

“(Slgned) Hortencio J BRiLLﬂNTES
Permanent Repreaentatlve
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