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Introduct ion

1. At its forty-seventh zesziom, the Commissicon on Haman Rights adopted
resclution 1931742, entitled "Omestion of arbitrary detention",. in which it
decided to create, for a thres-year period, a working group composed of five
independent experts, with the tazk of investigating case:s of detention imposed
arbitrarily or otherwisze inconsistently with the relevant international
standards set forth in the Universal Declaration of Human Rights or in the
relevant international legal instruments accepted by the States: concerned.

2. The Working Sromp presented its first and second reports (ESCH . 4/12322/720
and E/CH.4/19432/24) to the Commizsion at its forty-eighth and forty-ninth
sezsions respectively. The first report containsed, inter alia. the Working
Gromp’ s methods of work and the principle:s applicable in the consideration of
cases submitted to it, thus laying dosm the criteria according to which it
procesded in the consideration and adoption of decisions on indiwvidual cases
of alleged arbitrary detention. The second report contained, inter alia, the
full text of the decisions adopted by the Working Sroup in 19232, as well as
four deliberation: providing the Sroup’s visws on certain legal situatiomns;
statiztical data covering the period feptember 1931 to Decemb=r 1252, and the
Borking sroup’ s conclusions and recommendations .

2. At its forty-ninth session, the Commission adopted resclutiom 1292726,
entitled "omestion of arbitrary detention", in which it, inter alia, took note
with szatisfaction of the Working Sroup’s report (E/CH.4/1932/24) and thanked
the experts for the rigour with which they had performed their tazk, in the
light of the very specific nature of their mandate of investigating cases; and
requested the Working Group to submit a report to it, at its fiftieth sessiom.
and to maks all suggestions and recommendations for better fulfilment of its
tazsk, particularly in regard to way:s and means of ensuring the follow-up to
itz decizions, in cooperation with Sovermments .

4, In conformity with paragraph 12 of Commission resclution 1332726, the
Borking sromp herebsy presents its third report to the Commizsion.

5. Chapter I of the report describes the activities of the Working Srouap
since the submission of its second report to the Commission, including data on
the nunb=sr of communications and caszes transmitted by the Working Sroup to
Gorernments during 1222 and the number of replises received, data on urgent
app=al s sent and the replises received thereto; contacts mads by the Working
Gromup with certain Gonrermments with a view to carrying out fi=ld missioms,

and the results of such contacts; contacts with sp=cial rapporteurs of the
Commission and contacts with non-gorernmental organizations . Chapter IT sets
ot the Working Group's views, at the end of the third year of itz mandate,
regarding the procedure it has followed in the adoption of "deliberaticns"
tthe term it used to distinguish betwesen "decisions", which concern individual
cases, and decizions on certain legal situwations involving questions of
principle, which it referred to as "deliberations") . <Chapter IIT of the
report describes the general framework in which the Working Sromp adopted
decizions on individual caszes submitted to it, and reactions by several
Gorernments to decisions adopted in 1522 and 1532 concerning their countries.
Chapter IV contains the Working Sromp’ s gensral conclusions and

recommendat ions .
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6. Anmer I contains the methods of work of the Working Gromp, as revised by
it at itz eighth zeszion. Annes IT contains the full text of 54 decisicms
adopted by the Working Gromp, including ¢ decisions adopted in 12%2 which, for
technical reasons, were not published in the Working Srompd s second report to
the Commission (E/CH.4/1932/24) and the decizions adopted by the Working Sroup
during its sixth and seventh zessions, in 1332, Annex IIT contains a decizion
regarding case:s of persons no longer in detention, which the Working Sroup
decided to file since it desmed that there were no special circumstances
warranting it to consider the nature of the detention, and the list of those
persons .  Annex IV contains a list of persons whose release was announced

by Gorermments followming the adoption by the Working Sromp of decisions
concerning these persons . Annes V¥ contains statistical data regarding the
mumb=r of cases dealt with by the Working Sroup during the pericod covsered by
the present report and the breakdosm of the types of decision adopted by the
Working Sroup.

I. ACTIVITIES oF THE FHOREING SRGUER

7. The activities described b=low refer to the pericd Febriary to
Decambar 1322, when the present report was finalized. IDmring this
period the Working Sromp held thres sessions:  its sixth, seventh and
eighth, from 26 to 20 April, from 27 Sfeptember to 1 dctober and

from 1 to 10 Decembar 1222, respectively.

A.  Commanications with SGowvermument s

= Tiring the pericd under conszideration the Working Sroup

transmitted 45 communications containing 122 newly reported indiwvidoal

case:s of alleged arbitrary detention to the following Govrernments (the number
of individuals concerned iz given in parentheses): Azerbaijan (2,

Bahrain {1). <China {2 communications totalling 2 cases) ., Colombia (2
commnications totalling 5 cases), Croatia (1), Cuba (1), Dfibomti (14,
Eqypt {2 communications totalling ¢ cases), Ethiopia (2 communications
totalling ¢ cases), Sresce (1), Suinea-Bizsan (5), Indonesia (2 communicat ions
totalling 2 cases), Irag (1), Euwait (1), MHexico (2) ., Horooco

12 communications totalling 2 cases) ., Higer (7). Higeria i{4), People‘s
Democratic Republic of Forea (20, Peru (2 comminications totalling 25 cases) .,
Republ ic of Horea (1), faudi Arabia (2 communications totalling 2 cases),
Sudan {10y, Syrian Arab Republic (2 communications totalling 5 caszes),
Tuniszia (1) . Turkey (1). United Kingdom (2 case:s concerning Hong Hong) .
Urbakiztan (2 communications totalling 2 cases) . Viset Ham (2 communicat ions
totalling 24 cases), Yemen (1), Zaire (2} and Zambia (16 .

Q. cit of the 21 Govermment:s concernsed. 15 provided the Working Group
with information regarding the cases transmitted to them. They were the
Gorernments of ;. China (with respect Lo one communicat ion concerning one
person , Colombia, Croatia, Egqypt, Ethiopia, Gresce, Irag, Fuwait, Morooco,
Wigeria, Republic of Horea, Syrian Arab Republic, United Eingdom, Yist Ham
and Yemern .
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10. In respect of communication:s transmitted prior to the pericod
February-December 13322, the Working Sroup received repliss from the
followming Gonrermments:  Bhutan, <osta Rica, Philippines, Republic of Horea
and United ftates of imerica.

11. A descriptiom of the cases transmitted and the tet of the Sovermment s
reply are contained in the pertinent decizions adopted by the Working Group.

1z. Az regards the source:s which submitted information on cases of

alleged arbitrary detention to the Working Group, it may b= noted that of
the 45 communications sent by the Working Sroup to Govrernments during the
period under consideration & communications concerning 2 individual cases,
were based on information submitted by family membsrs or relatives of the
detained persons; 7 communications concerning 65 individual caszes were hased
on information submitted by local or regional non-govermmental organizations
and 22 communication:s concerning 110 individual caszes were based on
informat ion pronvrided by international non-goerernmental organizations .

BE. T t a =

1z. Tring the pericd under consideration the Working Sroup resorted more
often than in the past, and in a larger wvariety of situations, to the "argent
action" procedurse. Whereas in the entire year 1932 it addressed 12 appeals
to Gorermments, in the first 10 months of 1332 alone it addressed 17 appeals
to 14 Govrermments . Threse appeal:s were addressed to the Sovermment of Cuba,

2 to the Govrernment of Yiet Ham and 1 appeal to =each of the following
Gorernments ;.  Burundi, <hina, Iibomti, Imndonesia, Henya, Malawi, Haldivwes,
Hexico, Eyanmar {an appeal sent jointly with the fp=cial Rapporteur on the
haman rights situation in Eyanmar) , Higeria, Sierra Leons and Tunisia.  Host
of the app=als: concerned persons: Wwho were allegedly detained in an arbitrary
manner and regarding whom fears were expressed by the source that their
continused detention could constitute a danger to their health or even to their
life. In conformity with paragraph 11 jay of its method:s of work., the Working
Gromp, without in any way prejudging its final assessment of whether the
detent ion was arbitrary or not, drew the attention of the Govermment concermed
to the specific case as reported and appealed to it to tahke the necessary
measures to ensure that the detained persons* rights to life and to physical
integrity were respected. In some cases, in view of the particularly
dangerons health condition in which the detained person was reported to b,
the Working Sroup alzo appealed to the Govrernment to consider releasing that
perzon. The Govrermments of China, Cuba, Dfibouti, Indonesia, Haldives,
Mexico, Wigeria, Tunisia and vist Ham provided the Working Sroup with
information on the persons concerned. In most of the cases. the replies
prorided ber the Govrermments affirmed that the persons concerned were in a
satisfactory condition and their continmed detention constituted no risk to
their health. In thres of the caszes (Cuba, Wigeria and vist Ham) . the
Gorernments informed the Working Sroup that zome of the person: concerned

had be==n released. ks iz the practice regarding Govrermment repl iss to
comminications transmitted to them by the Working Sromp, repliss received from
Gorernments with regard to urgent appeals were also transmitted to the sources
for their information. The Working Sromp wizhes to thank those Govermment s
Wwhich heeded itz appeal to provide it with information on the situation of the
perzons concerned, and in particular those which released such persons.
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C. Fi=eld missions

14 . In its second report to the Commission (ESCH . 4/1%92/24) the Working
Gronip expressed its intention to carry out, in the third year of its
mandate, the first mission in situ. as a means to foster an effective
spirit of cooperation betwesn the country vizited and the Working Sroup.
Gorernments mlst percelive these visits as opportunitiss to explain their point
of view with reference to ground realities. This spirit of cooperation will
enable the sromp to perform its task with discretion and objectivity. The
Commission, in its resolution 1322/246, haszs also encouraged Sowvermments to
consider inviting the Working Sroup to their countries o as to enable the
Gromp to discharge its mandate even more effectively. It i=s in this spirit
that the Working Sromp has, in the third year of its mandate, taken initial
steps with a view to carrying out its first wisits in situ.

1s. In April 1242 an international non-govermmental organization informed
the Working Sroup of the detention, in contronrersial conditions, of

over 200 Haitian asylum-seshers at the United ftates Hawval Base at Guantanamo,
Cuba, and suggested that the Working Sroup carry out a missicon to the

United ftates and to the above-mentioned basse. The Working Sroup undertook
initial contacts with the Chargs draffaires of the Permanent Mission of the
United ftates at Geneva with a view to proposing such a wisit, and later
addresszed to him a detailed list of issues which could b= clarified during the
proposed viszit, But on 22 June 1932 the United sStates Chargs draffaires
informed the Working Sromp that all the Haitians held in Guantanamo Bay wers
b=ing brought to the United ftates, following an order izsued by a district
court judge in Hew York., The subject of the proposed wisit therefore no
longer existed.

16 . In feptemb=r 1332 representatives of the Sovermment of Yist Ham
approached the Chairman of the Working Sroup to discuss the possibility of
Carrying out a visit to that country. Followming further consultations with
representatives of that Govrermment a formal inwvitation was extended to the
Borking sromp during its eighth seszion, in Decembser 1932, The Working Srouap
decided to respond favourably, and steps are being taken to discuss the dates
and the modalities of the wisit.

0. <Cooperation with other procedures and mechanisms of the Commissicon
o Human Rights

17. It may b= recalled that the Yienna Declaration and Programme of Action
tRSOOHE . 157 /22, para. @5y affirmed that the procedures and mechanisms (of the
Commission on Human Rights and of the sub-Commizsion) should b= enabled to
hamonize and rationalize their work through periodic mestings. & step in
that direction was taken by the Working Sromp at its eighth sesszion, in
Decamber 1532, when it held a mesting with the Sfp=cial Rapporteur on the
question of torture in order to exchangs wisws regarding the criteria of
admiz=sibility adopted in the discharge of their respective mandates, their
methods of work and other matters of concern to both mechanisms.
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E. cCooperation with non-govermmental organizations

1z. Tring the pericd under conszideration the Working Sroup continued its
cooperat ion with non-gowrernmental organizations, both international and
regional . Im addition to being the Working Sromp s main source of

informat ion, non-govermmental organizations continunsed to show interest in the
Borking sromp’ s activities and method:s of work by proposing ways to increasze
the transparency and efficiency of the Group’s work.

1a. At its seventh zeszion (Seprtember-Jotober 12320 the Working Sroup
received representatives: of the imerican Association of Jurists, at their
request.  They made several pertinent observations regarding the Working
Gromp’ s methods of work and expressed reservations about some conclusions
reached by the Working Sromp in several decizions it had adopted (zee
para. 55 by beloe) .

20, At its eighth session (Decembsr 12532 the Working Sroup decided to
convens, during the course of 1334, a mesting with the non-govermmental
organizations which have been pronriding it with most of the individual cases,
az well as genseral infomation, in order to discuss ways to enhance the
coop=ration with the Working Sromp and, in particular, to examine how
non-gonrernmental organizations could assist the Working Sroup in carrying ont
the tazk of taking up caszses on its oWm initiatiwve, in conformity with
Commission resolution 1392/26 (para. 4) .

IT. LELIBERATIGHE OF THE WBORFING GROUE

21. In its first report to the Comission, the Working Sroup, in

chapter IV, entitled "fp=cial situations receiving the consideration of the
Borking sromp", identified certain legal situations which deserved particular
attention. The following situnation:s were identified: {a) failure to take
pre-trial detention into account; (b failure to take detention prior to
extradition into account; (o) restricted residence; (d) rehabilitation throuagh
labony; (2 extradition not followed by trial; and (£ grave and maltiple
violations of the right to a fair trial, in connection with the Working
Gromp’ s category IIT of principles applicable in the consideration of cases
submitted to it. These situnations were identified in order to facilitate the
future work of the Working Sromp. As and when the legal situations identified
arose, either in the contest of an individnal s detention or otherwise, the
Borking sromp felt that it womld then consider whether these legal situations
conld characterize a detention as arbitrary. The Working Sroup desmed that
thiz wonld make it possible for the Governments concerned to appreciate. not
in the abstract but with reference to the identity of the legal situaticns
prevailing in their respective jurisdictions. why detention:s in the contest

of these legal situations were declared arbitrary. In addition, the

Borking sromp felt that consideration of these situation:s would help formalize
certain principles which might hitherto not have been considered relevant for
the purposes of declaring a particular detention arbitrary.

22. In its second report to the Commizsion the Working Sroup dealt with two
of the aforementioned legal situations, i.=. those regarding restricted
rezidence or house arrest (Deliberation 01) . and rehabilitation through labour
iD=l iberation 04) . The two other deliberations containsed in the report were
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adopted in response to specific questions which had been put forward by the
Gorernment of Cuba concerning the Working Sromp’s criteria and methods of
work. With regard to the other legal situwations referred to in the Working
Gromp’s first report, the Sromp decided that it womld consider such
situations, and adopt deliberations thereon, on the oocazion of the
examination of individual cases involving such legal questions.

ITI. IDECISEICHE ADCETED BY THE WIREING GROUE AHD
SOVERHMERT REARCT IOHSE THERETS

A. ceneral infomation regarding decisions adopted by the Working Sroup

22. At its sixth session, from 26 to 20 April 15242, the Working Sroup
adopted 20 decizions (Decizioms Hos., 1 to 200, CcOnCerning 24 persons

in 1% countries. At itz seventh session, held from 27 September

to 1 actober 1232, the Working Group adopted 20 decisions (Decisions

Hos. 21 to 50) concerning 102 persons in 17 countries. At its eighth sessiom.
from 1 to 10 Decemb=r 1222, the Working Sroup adopted 17 decision:s (Decisions
Hos. 51 to &67) concerning 25 persons in 12 countries. The decisions adopted
at the Working Sromp’s sixth and seventh zeszions, together with ¢ decizions
adopted by the Gromp at its fifth session in December 1332 (Decisions 42,/1392,
451982, 461992, 47/1992, 5241992 and 52/1332 which, for technical reasons,
conld not b= reproduced in the Working Sromp’s second report to the
Commission) . are reproduced in Annes IT, in their order of adoption by the
Borking sromp, or reflected in Annes ITT.

24 . With regard to 29 of the cazes considered, the Working GSromp decided that
they should b= filed since the persons concerned were no longer in detention
and thers were no sp=cial circumstances, in the Working Sroup’ s wies,
warranting the Sroup to consider and decide on the nature of their detention.
Such cases are listed in anmesx ITIT to thizs report. Hevertheless, decisions
involwing several persons, including persons belonging to the group of
releazed persons mentionsed in annes ITII, are reproduced in full in anmesx IT.

25. In kesping with itz view, aszs expressed in its methods of work
(ESCH .4/ 198224, para. 2) . that the investigation of cases transmitted to it
shonuld b= of an adversarial nature, the Working Sroup transmitted the
decizions, as adopted, to the Govrermments concerned, drawing their attention
to resclution 19%2/24, in which the Commizsion, inter alia requested
naonrermment s concerned to pay dus hesd to the Working Srompfs decisions and,
where necessary, to take appropriate step:s and inform the Working Sroup.
within a reasonable pericod of time, of the follow-up to the Sromps
recommendat ions 5o that it can report thereon to the Commission". In the same
spirit, the Working Sromp also transmitted relevant excerpts of the decisions
to the sources from which the original communications were received, thres
weaks aftrer the transmittal of the decizions to the Govrermment:s concerned .

B. Replies to decisions adopted in 1332

26, Following the transmittal of the Working Sroup s 54 decisions adopted
in 1332 to the Govrernments concerned, 7 Govermment:s addressed to the Working
Group repliss regarding the cases subject to decisions. These figures shomld
howevrer be se=n in the light of the fact that the Sromp s first 54 decizions
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concerned 24 Governments, out of which in one case (Peri) the detention was
declared not arbitrary, and in five other cazes (kMexico, Uganda, <hile,

Cote dTvoire and United Republic of Tanzania) all the persons concerned had
be=n released and the Working sromp did not consider the nature of their
detention. In these circumstances only the following 12 Govrernments wers
asked e the Working Sroup to take the neceszary step:s to remedy the situation
in order to bring it into conformity with the nomm:s and principles
incorporated in the relevant international instruments: Burundi, Cuba, Egypt.
Ethiopia, Islamic Republic of Iran, Isra=sl, Lao People’s Democoratic Republic,
Libtyan Arab Jamahiriya, MHalawi, Halaysia, Horoocco, Ehranmar, Republ ic of Horea,
faundi Arabia, the fudan, Syrian Arab Republic, Tunisia and Turkey. of

these 12 Gorermments, 7. those of BPurundi, Ethiopia, Lao Peoples Democratic
Republ ic, Malawi, Halaysia, the fudan and Tunisia, sent replies to the
Borking Sroup.

<. Replies to decisions adopted in 1332

27. The 20 decisions adopted at the Working Gromprs sixth seszion in
April 1522 concerned 12 countries, out of which in 2 cases (Tunisia,
Cameroon and the Pederal Republic of Yugoslavia) all the persons concernsd
had be==n released and the Working Sromp did not consider the nature of
their detention. The Working Sroup made recommendations with regard to the
followming 15 Gonrermments: <Cuba, Dominican Republic, Ethiopia, Haiti, Israsl,
Indonesia, Libyan Arab Jamahiriya, Halawi, Morocco, Figeria, Philippines,
Republ ic of Horea, Syrian Arab Republic, Turkey and Wiet Ham. ot of

the 15 Govrermments, the followming 2 addressed replies to the Working Sroup
regarding the cases subject to decizions: Malawi, MHorooco, Higeria,
Fhilippines, the Republic of Forea, the Syrian Arab Republic, Turkey and
Yist Wam .

22, The Govrermments of Horoooo, Pera and Saudi Arabia addressed repliss to
the Working Sromp with regard to decizicons adopted e it at its seventh
session (Septembar 12332 .

0. Govermments’ reactions to decisions

29, Govermments© reactions to decizions concerning them may be divided into
thres categqories:

fa) Governments informing the Working Srouap that persons concernsd by
itz decizion are no longer in detention. The following Sovermments pronrided
the Working Sromup with such information: Ethiopia, Lao People’s Democratic
Republ ic, Malawi, Horooco, Higeria, Philippines, the sudan and Yiset Ham.
tFor the names of the persons releaszed and the namber of the decizion
concerning them, se= annex IV) . The Working Sroup considers that the release
of persons whose detention was declared by it to b= arbitrary can b= seen as a
step in the direction recommendsed by the Sromp tomard: remedying the situation
and bringing it into conformity with the noxrms and principles incorporated in
the relevant international instruments. The Working Ssromp further desms that
such releases can be seen as conforming with the request contained in
rescolution 1932/26 in which the Commission called upon Govermment s concerned
to pay dus hesd to the Working Group’s decision:s and, where neceszary, to take
appropriate steps and inform the Working Sromp, within a reasonable pericod of
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tim=, of the follow-up to the Gromp’ s reconmendaticon. The Working Srouap
therefore wishes to express its thanks to the above-ment ioned Sovermments and
to encouragse other Govrermments concerned to take similar measures .

tb Governments which, having received the cases transmitted by the
Borking sromp, provided infomation to the Working Sroup within the a0-day
deadl ine indicated and which, following the adoption of the deciszion
concerning them, supplised further information challenging the Working Sroup’ s
arquments, findings or concluzions. Such was the case of the Sovermment of
Turhkey, with regard to decision Ho. 2/1%32, and the Govermment of Tunisia,
Wwhich, in reaction to Deciziom Ho. 5171932 prowvided the Working Sroup with
detailed information regarding the competence of military tribunals=, the
exiztence of domestic remedies to appeal the deciszions of military tribunals
and the interpretation of article 12 of the International <ovenant on Civil
and Political Rights.

ad] Governments which, having received the cases transmitted by the
orking sroup, did not provide any information within the 30-day deadline,
but which, following the adoption of the decision concerning them, supplisd
pertinent information on the cases which were the object of the decizion.
The following covermments provrided such information: Malawi (with regard to
Deciszion Mo, 12,/1232), Burundi (Decision Ho. 42/1332), Lao People’s Democratic
Republ ic (Decision Ho. 2,/1a832), HMalaysia (Decisicon Mo, 28,/1332), Pera
iDecizion Ho. 42/1%42) ., the Republic of Forea (Decision Ho. 22/1332) ., the
Syrian Arab Republic (Decizioms Hos. 10/1292 and 25/12592) and vist Ham
iDecision Mo, 15/1%%2) . In addition to the aforementiconed, the corermment
of faudi Arabia provided the Working Sroup with a reaction (b0 Decisiom
Ho., 27/1232) despite the fact that the Working Sroup decided to file the
caze since the person concerned was no longer in detention.

20, The Working <Sromp takes note with appreciation of any informaticon
provrided to it by Govrermments concerned . Howewver, it wizhes to encourage all
Gorernments to take hesd of the deadline indicated by the Working Sroup and
pronride it with a reply within that deadline, so that the Working Sroup. when
it adopts a decision, may hawe at its disposal not only the version of facts
as alleged by the source, bt alzo the Govrernment 'z vers ion.

IV, QCORNCLUSTOHNS AHD RECCHHENDAT TOHES

A. Genseral conclusions

21. In response to various concerns of the Commission, the Working Sroup

has considered it necessary to refer in this its third report to a2ll the
reszolutions adopted at the forty-ninth session that have a direct or indirect
bearing on its mandate. Sfimilarly, in different section:s below the Sroup will
discuss its revised methods of work, the possibility of field missions and the
Group’ s gensral CoOnocerns .

1. EResponse to concerns of the Commission

22. Hany CJommission resclutions call on special rapporteur:s and working
groups in gensral ., and on this Working Sroup in particular, to give "spacial
attention" to the matters containsed in the resolutions menticned beloer.
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Fesolution 1992/41, on human rights in the adwinistration of justice

22 In the Working Sromps vwisw, this question is clossly connected with its
o mandate, as shoem in particular by the consideration of all the cases of
detent ion referred to in "category ITII" of the Principle:s applicable in the
consideration of cases submitted to the Group (first report (E/CH.4/1932/20,
annex Id), which relate to guarantes:s: of dus process and an impartial trial .
In the decizions adopted during the period under review, it was found

in 22 caszes that detention was arbitrary because of non-observance of these
pronfizions .

24 #l=o in relatiom to this question. the Working Sroup once again draws the
Commission’ s attention to the operation of special courts or military ocourts.
Az to the former category, it has found in some of its decizions cases
inwolwing "rewolutionary" or "peopleds" courts. The impression gainsed from
these cases iz that they are courts bazed on an ideclogy which is customarily
incompatible with the guarantess provided for in the international provisions
to which the Group, in the discharge of its mandate, is compelled to refer.

25 . Az to the second category, "military comrts", the Working <Sroup shares
the view of the Human Rights Sommittes that the provizions of article 14 of
the Imternational Covrenant on Civil and Political Rights apply to all kinds of
courts, whether ordinary or emergency courts . Undoubtedly, the Covenant dos=s
not prohibit military courts, even when they try civilians, but conditicms
renreal no less clearly that trials of ciwvilians by such courts muast b=
except ional and must b= held under conditions of full respect for all the
quarantess st out in article 14. In thiz wvery connection, the Commission
on Human Rights, in resclutiom 1222/6%, called on the Govrernment of
Emquatorial suinea to put an end to the use of military courts to try ordinary
law offences. The Working Sroup shares the view of both the Commission and
the Human Rights Committe=s and therefore considers that, in terms of
principles, the name given to a special court iz less important than whether
or not it mests the requirements of article 14 of the Covenant. In the 1light
of its experience, the Sromp notes that in almost all caszes military couarts
invelwe sericns risks of arbitrariness, on the one hand becaunsze of the
procedure appl icable and on the other because of the corporative nature of
their memba=rship, and all too often they give the impression that a double
standard is being applised, depending on whether the person being tried is a
civilian or a memb=r of the military.

26, In paragraph 42 (o) of its zecond report (EACH . 4/1332/724) , the Working
Group recommendsd the strengthening of the institution of habeas corpus.
which, as experience shows, iz indispenszable in a state governsed by the rile
of law as a safequard against arbitrary detention. The Sommission endorsed
thiz suggestion (resclution 1222/26, para. 1lé) . The Sromp regrets that in
many countries habeas corpus actions do not exist or have been suspended or
are not readily available or relised on very little, since the sources wery
rarely indicate that this remedy has been applied for, althomgh this step is
required in the Working Sromp’s principle:s for the submizsion of cases.
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Fesolution 1332745, on the right to fresdom of opinion and expression

27. Thiz resoclution is in kesping with the contents of paragraph 14 of
resolution 19432/26. In its second report. the Working Sroup had al ready
expressed a similar concern and it may b= noted that 22 of the decisions
adopted, concerning 147 persons, relate to detentions regarded as arbitrary
becansze they were ordered azs a result of lawful exercize of the right to
the fresdom provrided for in article 1% of the Tniversal Declaration of
Human Rights and article 13 of the International CJovrenant on Civil and
Political Rights. TUnfortunately, becaunse of the very short period sinee the
establ ishment of the mandate of the Special Rapporteunr on the promotion and
protection of the right to fresdom of opinion and expression referred to in
paragraph 11 of resolution 1322/45, it has not been possible to coordinate
with him more effectively.

Fesolution 1382/46, on integrating the rights of women into the human rights
mechanisms of the United Hations

22, Purzuant to this resclution, and to the provizions of paragraph 10 of
resolution 19432/47, the statistics for this year show cases of arbitrary
detention in which the wvictims were women. If the Sommission decides to
appoint a special rapportenr on wiolence against women, as envizaged in
paragraph ¢ of resclution 1232744, the Sroup hopes to b= able to cooperate
with him or her in the most effective way.

Fesolution 1992/47, on human rights and thematic procedures

EL Thiz resoclution covrers various matters of interest, many of them dealt
with in warioms paragraphs of this report, and in particular the following:

fa) List of recommendaticons. The Sroup considers that the complete
annual list of general recommendations which the resolution requests from the
Secretary-General should, as far as the Working Sroup is concerned, include
the principles applicable in the consideration of cases submitted to the
Borking sroup and its revized methods of work;

tb Follow-up to recommendations. Paragraph 5 of resclution 1332/47
renreals the Commizsion’ s conoern abomt the follow-up by Sovermments to the
recommendat ion: contained in the decisions of the Special Rapporteur or the
Borking sromp, something which iz a subject of a sp=cial recommendation in
paragraph 10 of resolution 1322724, This is the conecern that al=so prompited
the Working Sroup to suggest the consideration in 1932 of "improwved methods
of work by means of continued cooperation with Sovermments, so as Lo ensure
folloew-up to the recommendations made in the Sromps decisions"
(ESCH . 4/199z2/24, para. 42 (b)) . PFor this reason, and in view of the
Commission’ s requests in resolutions 1292/26 and 1222/47, the Working Group,
through its Chairman/Rapportenr, will engage in appropriate consultations =o
as to suggest to the Commission at its next session, in the form of a
"del iberation", a follow-up mechanizm for its decizions.
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Fesolution 1392/4%2, on the consequences for the enjoyment of human rights
of acts of violence committed by ammed groups that spread terror amondg
the population and by drug traffickers

40, The Commizsion requests special rapporteur:s and working groups to
continue to pay particular attention in their reports to these negative
consequences . The Working Sroup is, of courze, particularly concernsed abont
the adverse effect that the activity of the criminal gromps in question has on
the effective enjoyment of human rights. Their actions especially affect the
rights to life, security of person, fresdom of association and assembldy.
freedom of opinion and expression, and even fresdom of conscisnce. Horeower,
justified fear of their actioms has caused thouzands of persons to go into
exile, thus affecting their right to live in their osm country. of course,
personal fresdom iz also affected, since hundred: of people are being
kidnappsed. The Working Srompds mandate is, howevrer, limited to cases of
"detention imposed arbitrarily or otherwize inconsistently with the relevant
international standards set forth in the Universal Declaration of Haman Rights
or in the relevant international legal instruments accepted by the States
concerned" (resclution 1931/42) . With regard to the content of this mandate,
the Working Sroup adopted its Deliberations 02 and 02, which are containsed in
chapter IT of its second report (ESCH.4/1222/24) and clearly show that the
tem "detention" refers to an act of the state which deprives a person of his
fresdom .

41, Homervrer, when acts depriving persons of their fresdom are carried omt by
non-Sftate or even private organized monrement:s which uze armed struggle in
their political action, chiefly in circumstance: governed by international
huamanitarian law, the Group will need to look into an appropriate procedurs.
But in the present state of its thinking, the Group considers that the mandate
relates solely to detentions ordered or practised by the sState.

Fesolution 1392/62, on the situation of human rights in Juba,
resolution 1392/97, on the situation in East Timor, and
resolution 1392/61, on the situation of human rights in Zaire

47, Az in previons years, the Working Sroup haszs endeavoured to maintain
contacts with all the rapporteur:s and experts, as well as with the
Secretary-General ., in connection with the caszes on which they hawve to report
to the Commission on the human rights situwation in the countries within their
mandates . In the relevant cases the Group has considered the background
information available to the experts and rapporteunrs and taken it into account
in its decizions.

Resolution 1992/64, on cooperation with representatives of United Hations
human rights bodies

42, Thiz resoclution deals specifically with the protection of persons who
hawve lodged complaints with, availed of themselwes of the procedures of,
coop=rated with or provided testimony to any body in the system. The

Borking sromp has paid special attention to this resolution, to which it
attaches the greatest importance. However, it has not received any reports of
reprizals against persons complaining to the Sromp of their situation.
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Fesolution 1382/70, on human rights and mass exoduses

44 The proliferation of mass, ungust, and mainly . prolongsd detentions,
under inhuman and unzanitary prizon conditions, is naturally a cause of mass
exoduzes . The Working sromp endorses the view of the Commizsion when it said
that human rights viclations are ons of the multiple and complex factors
caunzing mass exoduzes of refuges: and displaced persons, recalled that the
General Assembly strongly deplores ethnic and other forms of intolerance as
on=e of the major cauzes of forced migratory movements and urged States to take
all neceszary steps to ensure respect for human rights, especially the rights
of persons belonging to minoritiss. In this regard, the Working Sromp has
learned onrer the past year of two situations that could be considered as
falling within the framework of resclution 12%2/70, namely the situation of
Haitian asylum seshers being held at the United States Haval Base in
Guantanamo, Cuba, (caze mentionsd in para. 15) ., already resolwved by the
Gorernment of the United ftates of america, which informed the Sromp that all
the persons had been releazed and the camp had been done away with; and al:=o
the situation of Vietnamess asylum sesher:z: held in Hong Fong, on which the
Group iz to take a decizion at its nest session.

Fesolution 1382/21, on the plight of strest children

45, The Group cannot but stress its full support for the assunpticons on which
thisz resolution iz based, zince thiz iz one of the most serious human rights
problems at the present time. Hevertheless, and perhaps becaunze the

Borking sromp usually deals ondy with cases of prolonged detention, which is
not normally the case with strest children, no situations of this kind have
been submitted to it.

Resolution 19%2/%27 (I, on advizory service:s and the Voluntarye Fund for
Technical Coopsration in the Field of Human Rights

46, In thiz resolution the Commission requested the Working Sroup to include
in itz recommendations, whenewver appropriate, proposals for specific progects
to b= realized under the programme of adwvisory services. In accordance with
thizs request, the Working Sromp is at the disposzal of the SCentre for

Human Rights in cooperating with the head:s of the adwisory services. more
esp=cially in proposing projects after case studies or fiseld missicons or
participating in missions initiated by the Centre.

2. Revised method:s of work

47, In its report to the Commission at its forty-ninth zeszion
(ESCH . 4/198z2/24) the Working Sromp expressed regret that, according to its
interpretation, it was not emposersed to act on its oWm inditiative in cases of
detention it might regard as arbitrary (paras. 22 and 23) . It was therefore a
matter of particular satisfaction to the Working Sroup that the Commission,. in
paragraph 4 of resclution 1%23%2/26, considered "that the Working Sroup, within
the framework of its mandate, and aiming still at objectivity, could takse up
Cazes On its oWm initiatiwvet.
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42, <n the baszis of this provision. the Working Sroup revized its methods of
work, thereby alszo fulfilling the request containsd in paragraph & of
resclution 1932/246, and it incorporated in the test appearing as annex IV to
the report containsed in document ESCH . 4,/1222/24, the following paragraph:

"17. In accordance with the provizions of paragraph 4 of

resclution 1292/26, the Working Sroup may, on its oWm inditiative, take up
cases which, in the opinion of any one of its members. might constitute
arbitrary detention. If the Sroup iz in session,. the deciszion to
communicatre the case to the Gowvernment concernsed shall be taken at that
seszion. omtside the session. the Chaimman, or in hiz absence, the
Vice-Chairman, may decide on transmittal of the case to the Govermment ,
prorided at least thres memb=rs of the Sromp =0 agre=. When acting on
its owm indtiative, the Working Sroup shall give preferential
consideration to the thematic or geographical subhects to which the
Commission om Human Rights has requested it to pay special attention .

4q, In order to carry out the request containsed in paragraph 2 of
rescolution 1932/47, morecver, the following paragraph has been added in
connection with the methods of work:

"12. The Working Sronp shall also comminicate any decision it adopts to
the Commissicon on Human Rights body . whether thematic or
country-oriented, or to the body establizshed by the appropriate treaty,
for the purposse of proper coordination betwesn all organs of the system .
ife= complete text of the method:s of work, revized in Decemb=r 1352, in
annex I .

2. Missioms

50, In resclution 1292/47, menticned earlier, the Commissicon encourages
Gorernments to invite special rapporteurs and working gromps to wisit their
countries and to cooperate with them in their work. In resclution 1232/26,
the Commission

"Encourages Sowernments to consider inwiting the Working Sroup to
their countries so0 as to enable the Sromp to discharge its protection
mandate seven more effectively and al=zo to make concrete recommendations
concerning the promotion of human rights, in the spirit of the adviszory
or technical aszsistance services, that may b= of help to the countries
concerned . "

In this regard. in its report to the Commission at its forty-ninth session the
Borking sromp said that ons of the considerations for 1332 was o carry out

the first mission in situ (para. 42 (o). <Consultations are now being held
with two countriss, Yiet Wam and China, to programme a mission consonant with
itz mandate (with regard to Vit Ham, se= para. 16y . In respect of China, the

Borking sroup has considered several cases of alleged arbitrary detentiom
which were reported to have oocurred in that country. The decizions in
respect thereof have not yet been communicated to the Govrernment of China as
the Group iz of the opinion that, consistent with the spirit of cooperation in
itz functioning, it would b= of immense walus if the Sovermment agresd to its
request for a vwisit in order to understand better the concerns and wiswpoint
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of China. Pursuant to contacts mads by the Working Sroup, the Govrernment has
not yet indicated to the Group whether it intends to grant its request. The
sroup hopes that the Govrernment of China will respond favourably, by the end
of FPebruary 13234, failing which the Sromp wonld forthwith communicate its
decizions to the Gowvernment .

51. Az to resclution 1922737, on the situation in East Timor, it should be
noted that the Sroup regrets that so far it has not been invited to visit

East Timor, but sincerely hopes that, consistent with the wish expressed by
the Commission, and with its support, the Govrernment of Indonesia will respond
const ot ively.

4, Gensral concerns of the Sroup

52. In the light of itz experience. the Sroups intention has been to
contribute to the United Fations® constantly reiterated purposse of promoting
and protecting the baszic rights of all huaman beings. Arbitrary detenticons are
a permansent feature of all regimes, although more frequent and more serions in
regimes of a repressive type. The Working Sroup thus considers that the
lengthy process of conwern by the Commission and by the sub-Commizsicn om
Prevention of Discrimination and Protection of HMinoriti=ss about arbitrarny
deprivations of fresdom,. which began in 1225 and led to the establishment of
the Working Sroup and the fomulation of its mandate in 1931, has been fully
justified and that the reasons taken into account at that time are still fully
vwalid.

52 . The Sroup’s mandate iz of a special nature that calls for a thorough
understanding by the Sroup of the relevant parts of all the national
legizlations applicable. In the Grompds wisw the difficultises that have
emerged have been solved .

B4 The Sroup beliswves that its suggestion that consideration shonld be given
in 1332 to better control over the flow and range of cases submitted for a
decizion, as well as an examination of the genseral trend in the use of
arbitrary detention, has, so far as possible, largely been folloeed. Dnring
the year, 121 new cases have been submitted and, with the 162 cases on which a
decizion is pending, the total iz 242, of these, 263 hawe been the subject of
a deciszion.

55 . The Sroup has sought to comply with its mandate with discretion,
objectivity and independence. The requirements of discretion and of
independence have not been challengsed. The Sroumps objectivity has been
challenged on only two oocasions,. which cancel =ach other out because they are
contradictory:

fa) In reply to a concern expressed by the Govermment of Cuba, the
Groip maintained in section © of "Deliberation 02" that failure to reply "do=s
not ... imply a priori any presumption as to the wveracity of the allegation
mad=e" if the Govrermment has not cooperated;

tb The mmerican Association of Jurists,. which the Sroup had the
Fleasure of hearing at its seventh zeszion, stated that the Sroup adopted a
presumption in fawour of the state if the State cooperated with it, quoting
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five decisions which appeared in the Group s report on its second year of
work. An analysis of those decizions shows that the Sroup did not presume
that the Gorernment s information was trae; it decided on the only evidence
available., The Group neither rewmards a ftate which cooperates with the
presumption of veracity nor punizhes a Govrernment that do=s not cooperate with
a presumption of the veracity of the source’s allegation. It decides ondly on
the merits of the available evidencse. With regard to 1332, the Working Sroup
declared that the detention to be arbitrary in 22 cases, despite the fact that
the Govrermment had cooperated.

56 . The Working sromp welcomes the functiconal bensefit of being able to use
the adverzarial procedure in taking its decizions. Hevertheless, it wishes to
point to some of the difficulti=s that oocur in receiving information £room
sources and in replies from Govermments . The difficulties are as followms:

fa) With regard to information from sources :
supply of insufficient and inadsquate information;

supply of information on cases that do not fall within the Sroup s
mandate;

tb With regard to repliss from Govrermments
Attempts not to cooperate with the Sroup;

Governments which hawve supplisd information only after the Sroup
has adopted a decizion;

Incomplete and insufficient replies in regard to the allegations
made by the source.

57 . The Sroup notes with concern that in approximately half of the cases,
Gorernments did not answer the communication forwarded to them, and a large
nunmb=r suppl ised incomplete information, after the established time-limit.

52, Furthermmore, the Sroup welcome:s the cooperation shoem by certain
Gorernments, not only in responding within the prescribed time-limit but also
in supplying the Sromp with the most comprehensive information possible on
cazes communicated to them .

54, Az to the supply of incomplete and insufficient information by sources,
the receipt in recent instances of more complete information has reversed this
trend, but it iz essential for sources to realize that the Working Sroup must
always remain within the termms of its mandate. The Group cannot act as a
court of appeal and weigh up the evidence yet again. <nly in cases in which
the detention has no legal grounds (category I . in which the deprivation of
freedom concerns the exercise of certain protected rights and fresdoms
icategory II . or in which there has been a manifest violation of the
quarantes: containsed in the international provrizions relating to a fair trial
icategory III), and only in such cases, can the Sromp declare the deprivation
of fresdom to b= arbitrary.
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a0, The Working Sroup mist onose more express regret at the abus=se by many
Gorernments of constitutional states: of emergency. According to the report of
the fp=cial Rapportenr on the subject, in Hovembear 1332, there were declared
state: of emergency in 2% countries, in either all or part of their territory.
and this already a feature pointed out in the Rapporteur::s report on the
previons year. The sromp notes that a namber of Govermment:s mahkse frequent use
of state:s of emergency. the consequence being to diminish the noxrmal
quarantess that safequard reqular procedures, and thus seriously affect the
freedom of the individual, since - on the pretest of remedying the situations
invoked to declarse the emergency - opposition political leaders, huaman rights
activizts, trade unionists and leaders of ethnic, religious, national or
linguistic minoriti=s are the first to b= detainsed, often without any right to
habeas corpus or with their procedural rights curtailed when they are tried
for alleged crimes by courts et up under the emergency regims. The

Borking Sromp onose again draws the Sommissions attention to this type of
abuze and, as it did last year, cites as an edample of this kind of procedure
the Govrermment of EHhranmar and the wictim of such a situation, the well-knowm
prizoner of conscience Aung Sfan sul Eyi.

61, Az pointed omt by the Special Rapportenr on the question of states of
emergency in paragraph 14 of his report (ESCH.4/5ub.2/1332/22) . there are
other countri=s in which states of emergency hawve not been declared and which
hawe and apply ordinary legislation emposering the Executive to adopt
emergency measures, such as administrative detention for long pericods, without
the ne=d for official proclamation of a state of emergency in order to do =0,
Th=e Group has learned of cases in which "national security" decress and other
legal riles allowing for arrest with no subsequent criminal trial are invohked.
These riles are a source of arbitrary detention:s in which the person concermed
iz not entitled to du= process, and this directly affect:s persons who have
simply exercised rights recognized in international human rights treatiss.

62, In 1242, as in previous years, the Sroup noted with concern that the
cazes declared arbitrary included a large namber involving persons who had
be=n deprived of their fresdom for some years. Such cases werse found in the
followming countries: Philippines (5 and ¢ years, Decisions Hos. 5712592 and
2741332 ; Syrian Arab Republic {6 years and 22 years, Decisions Hos. 1171432
and 25,/1232) ; Libyan Arab Jamahirya (11 years, Decision Ho. 24/1332) ;
Republ ic of Horea (6 years and 2 years, Deciszion Ho. 22/1932) ; Yemen

(10 years, Decision Ho. 517143320 ; Ethiopia (5 years, Decision Ho. 55713320 ;
Egqypt (5 years, Decizion Ho. 6171932 . The thres latter decisions will b=
reproduced in the Working Sromp’ s nedt report .

632, Last year, the Sromp edpressed it:s concern about offences which are
described in wague terms. This is, in the Gromps view, a wiolation of
article 10 of the Universal Declaration and article 15 of the Imternational
Conrenant on Civil and Political Rights and seriomsly affects something that is
eszszential to the right to justice. Again, it has been found that widespread
usz=e iz madse of "treason" (with the psychological connotation of rejecticon to
which thiz offence gives rise in the mind of the public, particularly in
regimes which describe themselves as "nationali=st"y for acts that are
completely unrelated to the conventional concept of acts characterized as
treason. In ancther country, "collaboration with the ensmy" was used to
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punizh a medical orderly who attended to both nationals and foreigners at a
public hospital during the Gulf War, thereby performing his duti=s as he
shonld .

64 The Commizsion invited the Working Sroup "to take a position in its nedt
report on the issue of adwissibility of cases submitted to the Working Sroup
when they are under consideration by other bodies" (resolution 1332724,

para. 7). the implicit reference being to the principle of non biz in idem.,
whereby there cannot be two jurisdictions for the same case at one and the
same time.

65 . In addition, account should b= taken of the specific nature of the
Gromp’ s mandate comparsd with the mandator of other working groups or

sp=cial rapporteurs asked for information on haman rights izsues, depending on
the topic involved. This does not happen with the Working Sromp on Arbitrary
Detention, which is called on to report on "cases" of arbitrarily imposed
detention. fAocordingly, the threse essential factors of identical persons,
subject-matter and case, which could lead to conflicting decisions, do oot

apply .

1. conzequently . to mest the Commission’s concerns,. the Working Group
considers that a distinction shomld be drawvm betwesn two categories of
situations, depending on whether the body seized of the matter deals either
with developments in the human rights situation or with individual cases of
violations alleged by persons.

67 . When the other body seized falls within the first category iworking
gromips, special rapporteur:s or representatives, independent esperts, whether
country-oriented or thematic) ., the non biz in idem principle do=s not apply.

62, When, on the other hand. the other body seized fall:s within the
second category (Human Rights Committes in the contest of the First
Gptional Protoool to the International Jovrenant on Civil and Political
Rights, on the cns hand, the confidential procedure under Economic and
Social Council resclution 1502 (HIVIIT) of 27 May 1270, on the other) . the
non bis in idem principle could apply.

649, To find an agresed sclution, the Working Gromp,. for the purposes of
proper coordination, sent a copy of this comment to the Chairman of the
Human Rights Committes and the Chaimman of the Sommiszzions Working Sroup
on the confidential procedurse, o as to b= in a position to formalate a
"del iberation" on the question as a whole at the Group’s nedt session.

To. Heanwhile, the Sromp has requested the secretariat to wverify. on receipt
of each communication, whether it involve:s a country that iz a party to the
Gptional Protoool and, if so, to ask the source to specify whether it wishes
to submit the matter to the Committes or to the Working Sroup.

BE. FRecommendations

T1. The Working Sromp reiterate:s the recommendaticons formulated in its
previons report (ESCH . 4/1%82/24) , since all of them are still completely
valid., <omprehensive and timely information from source:s and Sovermments is,
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without any doubt, the main factor in the success of the Sroup’s work and
should l=ad to an improcrement in lewel:z: of respect for fundamental rights and.
in particular, personal fresdom.

T2, The Working Sromp al=so appeals to all Sovermments which maintain states
of emergency for long pericds, often without respecting the requirements of
article 4 of the Imternational <onrenant on Civil and Political Rights, to
limit their use to cases warranted by the seriousnes: and the energency
character of the situwation. In no event may an arrest based on emergency
legizlation last indefinitely, and it is particularly important that measures
adopted in states of emergency should be strictly commensurate with the extent
of the danger invohked. At the same time, the Working Sroup encourages
Gorernments to derogate from legal riles containsed in ordinary legislation
which, in actual fact, present the characteristics of state: of emergency. in
violation of the international human rights standards .

T2 Criminal law requires preciziom, so that the conduct which iz wrongful
can b= clearly understood by the persons held to b= liable. Yague
descriptions - about which the Group expressed its concern last ye=ar - are
sonroes of abuze and encourage arbitrariness.

T4 . The Working Sromp considers. after threse years© edperience, that

habeas corpus iz one of the most effective means to combat the practice of
arbitrary detention. &z such, it should be regarded not as a mers elament in
the right to a fair trial bmt, in a country governsed by the rile of law,. as a
personal right which cannot be derogated from even in a state of emergency .

75 . fccordingly . the Working Gromp recommends that the Commission on

Human Rights should support the efforts of the sub-Commizsion on Prewvent ion
of Discrimination and Protection of Minorities in this fi=ld (see document
ESCH . 4,/1834/2-E/CH 4/5ub, 2/15332/45, resolution 1932/26, para. 2) to elaborate
a declaration on habeas corpus with a view to arriving at an additional
protocol to the International Qovrenant on Sivil and Political Rights.
Furthermors, the advizory programme:s for Sovermments should give habeas corpus
priority consideration, so that everyone knows that, in the event of
detention, there iz a spesdy. informal and effective judicial remedy
available.

TE . In the light of what is =zaid in paragraph &2 abowve, the Working Srouap
recommends that the Commiszsion should take appropriate measures for
Gorernments to releaze promptly the persons whose detention has been declared
arbitrary.

7. The Working Sroup onoe again expresses concern about the shortcomings of
the secretariat owming to the lack of material and financial resources. The
skilled work of the staff and its commitment to the cause of human rights and
to the Tnited Wations have made it possible to mitigate some of the enormons
problems that have arisen. In this regard, the Working Sromp regrets that, at
the seventh and eighth zessions, mestings had to b= cancelled because of the
lack of interpretation services. The World Confersence on Human Rights mads a
sp=cial appeal to the arganization to make up for the lack of funds. The
Borking sroup joins in that appeal, since it is of the opinion that the caunse
of human rights justifies any efforts necessary.
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Annmesr I
EEVISED HMETHODE OF WORF AS OF DECEMEBER 1532

1. Th=e methods of work are largely based on those applisd. in the light

of 11 years’ experience, by the Working Sroup on Enforced or Involuntary
Dizappearances, with dus regard for the specific features of the Sromp s terms
of reference under Commission on Human Rights resolution 1531742, whereby it
has the duty of informing the Commizsion by means of a comprehensive report
ipara. 5, bmt al=so of "inwvestigating cases" (para. 2.

2. The Sroup takes the visw that such investigation shoald be of an
adwersarial nature =0 as to assist it in obtaining the cooperation of the
ftate concerned by the case considered.

2. In the opinion of the Working Sromp, situatioms of arbitrary detentiom,
in the sense of paragraph 2 of resolution 1331742, are those described in
accordance with the principles set out in annex I of document ESCH . 4/1332/720.

4, In the light of resclutiom 1231742, the Working Sroup shall desm
admizs=sible commuinications received from the concerned individuals
themselves or their familises. Such communications may also be transmitted
to the Working Sroup by representative: of the abowre-mentionsed indiwvidoals
as well as by Sovermments and intergovermmental and non- govermmental
organizations .

5. The communications must b2 submitted in writing and address=d to the
secretariat giving the family name, first name and address of the sender, and
toptionally his telephons, telex and telefax numbers .

6. fs far as possible. =ach casze shall foxm the subject of a specific
presentation indicating family name, first name and any other informatiom
making it possible to identify the person detainsed and all elements clarifying
the legal status of the person concerned, particularly:

=] The date, place and the forces presumed to have carried out the
arrest or detention together with all other information shedding light on the
circumstances in which the person was arrested or detained;

tb The reasoms given by the authorities for the arrest or detention or
the offences;

ad] The relevant legislation applised to the casze in point;

oy The internal steps tahken, including domestic remedies.,
esp=cially approaches o the administrative and legal authorities,
particularly for werification of the detention and. as appropriate, their
results or the reasons Wwhy such steps were ineffective or were not taken; and

(= # short account of the reasons why the deprivation of liberty
iz regarded as arbitrary.
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7. In order to facilitate the Sromp s work. it i=s hoped that communicaticns
will b= submitted taking into account the model questionnaire.

= Failure to comply with a1l fomalities set forth in paragraphs & and 7
shall not directly or indirectly result in the inadmissibility of the
communicat ion .

Q. The cazes notifi=ed shall b= brought to the attention of the covermment
concerned by the Chairman of the Sroup or, if he iz not available, by the
Yice-chairman, by means of a letter transmitted through the Permanent
Representative to the Tnited Hation:s azking the Govrernment to reply after
having carried out the appropriate inquiries so as to provide the Sroup with
the fullest possible informat ion.

1a. The communication shall be transmitted with an indication of the deadline
establ izhed for receipt of a reply. The deadline may not excesd 20 days. I
the reply has not been received by the time the deadline iz reached, the
Borking sroup may, on the basiz of all data compiled, take a decizion.

11. The procedure knowm az: "urgent action" may be resorted to:

fa) In cases in which there are sufficiently reliable allegaticons that
a person iz being detainsed arbitrarily and that the continmation of the
detent ion constitutes a serious danger to that person’s health or even life.
In such cases, betwesn the sessions of the Working Sromp. the Working Sroup
anthorizes its Chairman or, in his absence. the Yice-Chaitrman, to transmit the
commnication by the most rapid means to the Hinister for Foreign Affairs of
the country concerned, stating that this urgent action in no way prejudges the
Borking sroup’s final assessment of whether the detention iz arbitrary or not;

tb In other cases. where the detention may not constitute a danger to
a person’s health or life, mt where the particular circumstances of the
situation warrant urgent action. In such caszes, betwesn the sessions of the
orking sromp, the Chaiman or the Vice-Chaimman, in consultation with
two other menbars of the Working sromp, may also decide to transmit the
communication by the most rapid means to the Hinister for Foreign Affairs of
the country concermed .

Howmevaer, during sessions, it devolwves on the Working Sromp to take a decision
whether to resort to the urgent action procedurs.

1z. Betwesn the seszions of the Working <srouwp. the Chairman may, either
personally or by delegating any of the members of the Sroump, request an
intervriss with the Permanent Representative to the United Hations of the
country in question in order to facilitate mutual cooperation.

1z. Aoy infomation supplisd by the Sovermment concerned on specific

cases shall b= transmitted to the sources from which the communicaticns were
received, with a request for comments on the subject or additional
informat iom .

14 . In the light of the information examined during its investigation, the
Borking sroup shall take one of the following decizions:
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fa) If the person has besn released. for whatever reason,. since the
Borking sromp took up the case, the caze iz filed; newvertheles:s, the
Borking sromp reserves the right to decide, on a case-by-casze basis, whether
or not the deprivation of liberty was arbitrary, notwithstanding the releaze
of the person concerned ;

tb If the Working Sroup determines that it iz established that the
case iz not onse of arbitrary detention, the case iz also filed;

ad] If the Working Sroup decides that it doss not have encuagh
information to take a decizion, the case remain: pending for further
informat ion ;

oy If the Working Sroup decides that it doss not have encuagh
information to keep the caze pending, the caze may be filed without further
action;

(= If the Working Sroup decides that the arbitrary nature of the
detention iz established. it shall mahke recommendaticons to the Gonrermment
concernsd. The recommendations shall also b= brought to the attention of the
Commission on Human Rights in the annual report of the Working Sromp to the
Qo is s Lon .

1s. HWhen the case under consideration concerns a country of which one of
the memb=rs of the Working Sroup iz a national ., that member shall not, in
principle, participate in the discussion because of the possibility of a
conflict of interest.

16 . The Working Sromp will not deal with situations of internaticonal

armed conflict in so far as they are covered by the Geneva Sonvent ions

of 12 August 124% and their hAdditional Protoools, particularly when the
International Sommittes of the Red Cross (ICRC) haszs competence.

17. In accordance with the provizions of paragraph 4 of resclution 12327246,
the Working Sroup may, oo its oWm initiative, take up cases which, in the
opinion of any ons of its members, might constitute arbitrary detention.

If the Group iz in session, the decision to communicate the case to the
Gonrermment concerned shall be taken at that session. dutside the seszion, the
Chairman, or in his absence the Vice-Chairman, may decide on transmittal of
th=e casze to the Govermment . provided at least thres members of the Sroup =o
agre=. When acting on its ogm inditiative, the Working Sromp shall give
preferent ial consideration to the thematic or geographical subjects to which
the Commission on Human Rights has requested it to pay special attentiom.

1z. The Working <Sromp shall als=so communicate any decision it adopts to the
Commission on Human Rights body, whether thematic or country-oriented, or
to the body s=t up by the appropriate treaty for the purpose of proper
coordination betwesn all organs of the system.
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AHHEX ITI

Decizsions adopted by the Working Sroup

DECISIOH Ho. 4271932 (TUREEY)

Commanication addressed to the Govermment of Turkey on
¢ Decenbar 1291

Concerning:  Furat Demir and Bedii Yaracci., on the one hand, and
the Republic of Turkey, con the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible,

in respect of allegations of arbitrary detention reported to have ooccurred.

2. The Working Sromp notes with appreciation the infomation forwarded by
the Govrermment concerned in respect of the case in question.

2. With a view to taking a decision the Working Sromp considers if the cases
in question fall into one or more of the following thres categories:

I. Cazes in which the deprivation of fresdom is arbitrary, as it
manifestly canncot b= linhked to any legal basis {such as continusd
detent ion beyond the exsecution of the sentence or despite an
amnesty act, &tc.); or

IT. Cazses of deprivation of fresdom when the facts giving rise to the
prosecution or conviction concern the exercisze of the rights and
freedoms protected by articles 7. 12, 14, 12, 13, 20 and 21 of the
Universzal Declaration of Human Rights and articles 12, 12, 13, 21,
22, 25, 26 and 27 of the International Covenant on Civil and
Political Rights; or

IIT. Cases in which non-ocbservance of all or part of the internaticonal
provizions relating to the right to a fair trial is such that it
confers on the deprivation of fresdom. of whatewer kind. an
arbitrary character.

4, In the light of the allegaticns made,. the Working Sroup welcomes the
cooperation of the Gorermment of Turhkey. The Gromp has: forwarded the
Gorernment ‘s reply to the party making the allegations but to date has oot
received any comments from it. The Working Sromp bel iswes that it iz in a
position to take a decizion on the facts and circumstances of the casze, in the
context of the allegations made and the response of the Sovermment thereto.

5. The Working Sromp considers that

fa) It has b=en alleged that the lawyers kurat Demir and Bedii Yaracii
were detained by police agents at Ankara in Turkey, on 12 and 12 Juns 1331
respectively, being accused of acts coversed by the "Anti-Terrorist" hct
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Ho. 2712, They have allegedly been accused of belonging to a political
organization knoem as the "Devrimci-Sol", an illegal opposition organization.
It iz asszerted that they have been refused the right to receive wisits from
their family membsrs or lawyers.

tb fccording to the allegation, there has been a viclation of the
rights set forth in articles 2, 10 and 20 of the Universal Declaration of
Human Rights, @, 1% and 21 of the International Cowvenant on Siwvil and
Political Rights, and principles 2, 4, 11, 17, 1% and 1% of the Body of
Principles for the Protection of A1l Persons under Any Form of Detention or
Inprisorment .

ad] The Govermment in question has stated that the abowve-ment icned
persons have been detained since 12 Juns 13231 for having worked for the
Dewr-S0l terrorist organization, a decizion reached by the Anhkara Security
Comrt on 2% June 13%1.  The Govrermment dos:s not say whether the decision
handed doem e the Comrt is a final sentence or a provisional detentiomn
meazure; nor do=s it indicate the facts which mahke it neceszary to regard the
Devr-20l gromp as a terrorist organization.

oy The Turkish kot on terrorist activities contains provisions which
do not require actual desd:s of viclence aimed at terrorizing the population,
but include criminal offences consisting of expressions of opinion.

(= Furthermore, the Govermment in question has failed to provide any
informat ion which comld make it possible to maintain that the detainsess have
participated in genuine terrorist acts for which they comld b= tried. <n the
contrary, the abowre facts show that, apparently,. they hawve not even bes=n
bromght to trial.

it Article 1% of the Universal Declaration of Human Rights provides
that no on= may b= interfered with because of his opinions and recognizes that
evaeryons has the right to fresdom of expression and opinion. Horeower,
article 20 recognizes the right of everyone to fresdom of peaceful azsembly.
Similar provisions are set forth in the International Covrenant on Civil and
Political Rights, which is an international instrament accepted by States and
has thus to b= taken into acoount in qual ifying deprivations of fresdom as
arbitrary, in accordance with the mandate of the Working Sroup.

e g It is cl=ar from the abowve that the detainsed lasnyers are in such a
situation becaunse they exercized the right to express their opinions fresly
and the right to b= associated for political purposes in the political
organization "Devrimci-sol". The Working Sromp regards such a situatiom
as arbitrary detention, in accordance with "Category ITI" of its principles
applicable in the consideration of the cazes submitted to it and which were
recognized by the Commizsion on Human Rights in document ESCH.4/1222/20, which
formms an integral part of thisz decizion.

th The situation is aggravated by the fact that the lawmrers concerned
hawe been denied acces:s in their place of detention to their lawrers and
family membsars .

6. In the light of the abowve the Working Sroup decides that
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The detention of Hmrat Demir and Bedii ¥Waracii is declared to
b= arbitrary being in contravention of articles 2, 10 and 20 of the
Univerzal Declaration of Human Rights, and articles 2, 1% and 21 of the
International SJovenant on Civil and Political Rights and falling within
Categqory IT of the principles applicable in the consideration of the
cases submitted to the Working Sroup.

7. conzequent upon the decizion of the Working Sroup declaring the detention
of the persons named to b= arbitrary, the Working Sroup requests the
Gorernment of Turkey to take the neceszary step:s to remedy the situation in
order to bring it into conformity with the nomm:s and principle: incorporated
in the Universal Declaration of Human Rights and in the International <ovenant

on Civil and Political Rights.

Adopted on 4 Decembe=r 1232
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DECISTOH Ho. 4571942 (ETHITGETR)

Commanication addressed to the Govermment of Ethiopia on
2 April 188z,

concerning: Haile-mMariam Dagne,. Tiruworg Wakayu and Kidane-tariam
Tadeszs=, on the one hand, and Ethiopia, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
comminication received Loy it and found to be adwiszsible, in respect of
allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that till date no information

has be=n forwarded by the Sovermment concernsed in respect of the cases

in question. With the expiration of more than ninety (a0 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Govermment of Ethiopia. In the absence of
any information from the Govermment . the Working Sroup believes that it i=s in
a position to take a deciszion on the facts and circumstance:s of the cases,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. It appears from the facts as reported that Haile-tariam Dagne, former
Hinister of EBducation and ambaszsador to the S=rman Democoratic Republ ic,
Yice-President of hddis ibaba University and Chairman of the Ethiopian
Teachers hssociations, Tirworg Wakaya, Head of the Women' s fection of

the Workers Party of Ethiopia until May 1231 and the wife of former Deputy
Prime Minister Teferra Wonde, and Kidane-tHariam Tadesse, Minister of Urban
Devrelopment and Housing, were arrested in June 1931, following an order issued
by the Provizional Gonvrermment of Ethiopia which, after having taken poser in
Hay 1231, told former high Govrernment officials to report to the new
aunthoriti=es . When they did =so, they were reportedly arrested and detained.

Ho specific reaszons were given, then or since, =ither to the detainees

or to their relative:s who asked the authorities . Haile-tHariam Dagne,

Tiruworg Wakayn and Kidane-Hariam Tadesse were zaid to b= held by the security
force: of the Ethiopian Peoples Revolutionary Democratic Front (EFRDF) .
together with ovrer 200 other former party or local adwinistrative officials
arrested in mid-1231, in fendafa Police College near Addis ababa,. Reportedly.
the authorities stated that the detained officials were held on account of war
crimes or human rights wiolations, and that they would receive fair trials in
accordance with international standards. Some had reportedly been released in
both Ethicopia and Eritrea, but no one has yet been formally charged with any
offence. hccording to the source, there is no legal basis for these
detentions. Ho formal state of emergency exists, yet the security foreces of
the EPRDF are able to arrest and detain people indefinitely without charnge and
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without the detaines having the right to challenge the detention through any
judicial or adwinistrative procedurs. The criminal courts are reported to b
inoperative since MHay 1221, The source further reported that most of the
former officials were arrested on account of their position under the former
gorrernment , and thus rather on account of collective responsibility for
policies or abuses by the fomer govrernment than on account of indiwvidoal
rezponsibility for particular criminal offences. In FPebriary 1932, a Sp=cial
Prozsecutor’s affice was set up to deal with the caszes as the first step to the
opening of judicial procesdings against detainess, and legizlation was being
drafted regarding the judicial procesdings themzselwas .

6. It appears from the facts described abonwre that Haile-mariam Dagne.,
Tiruworg Wakayn and Kidane-Hariam Tadesse hawve been held in detention since
June 19491 without being charged. They hawve been deprived of their right to
use the judicial procedure for appealing against their detention and of their
right to a fair trial, as guarantesd by article:s 3 and 10 of the Uniwersal
Declaration of Human Rights and articles 2 and 14 of the International
Conrenant on Civil and Political Rights. In vwiew of the allegations made by
the source, and particularly those regarding the detention of 200 other
representatives of the former regime, which hawve not bee=n disputed by the
Ethiopian Govrermment . the Working Group considers that the non-obserrance of
international provisions conoerning the right to a fair trial is such as to
justify this decizion.

7. In the light of the foregoing. the Working Sroup decides as follows:

The detention of Haile-mariam Dagne. Tiraworg Wakaya and
Kidane-Hariam Tadesse since Juns 1231 i=s declared to be arbitrary,. being
in contravention of articles 2 and 10 of the Universal Declaration of
Human Rights, articles 3 and 14 of the Internaticonal Jovenant on Civil
and Political Rights and Principles 2, 4, 2, 10, 11, 12, 22, 27 and 22 of
the Pody of Principles for the Protection of #ll Persoms under Any Form
of Detention or Impriscoment, and falling within category IITI of the
principles applicable in the consideration of the cases submitted to the
Working Sroup.

= conzequent upon the decizion of the Working Sroup declaring the detention
of Haile-mariam Dagne, Tirworg Wakaya and Kidane-tariam Tadesse to e
arbitrary, the Working sromp requests the Govrernment of Ethiopia to take the
necessary steps to remedy the situation, o0 as to comply with the provizions
and principles incorporated in the Univerzal Declaration of Human Rights and
in the International Coerenant on Civil and Political Rights.

fAdopted on 2 Decemb=r 1232
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DECISTCOH Ho. 44,1932 (ESYET)

Commanication addressed to the Govermment of Egypt on
21 Janmary 1582 .

concermning:  Ali Almed Sad al-Rab almed. on the one hand. and the
Aarab Republic of Egqypt, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
comminication received Loy it and found to be adwiszsible, in respect of
allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with appreciation the infomation forwarded by
the Govrermment concerned in respect of the case in question within 30 days of
the transmittal of the letter by the Working Sroup.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made the Working Gromp welcomes the
cooperation of the Govermment of Egypt. The Working Sromp transmitted the
reply pronrided by the Govermment to the source, but, to date, the latter has
not provided the Working Group with its comments. The Working Sroup bel isvres
that it iz in a position to take a decision on the facts and circumstances of
th=e casze, in the context of the allegations made and the response of the
Gonrermment thereto.

5. It appears from the facts as reported that Ali Ahmed Gad al-Rab Abmed.
aged 22, university student, was arrested by agents of the state Security
Investigation Police (£5TF in Alexandria on 16 August 1250, Allegedly. he
has been detained since then without charge or trial, under article 2 of the
Emergency Law, which, with the exception of an 12-month pericod in 1320-1921,
haz been in force since 1967. After the arvest of Ali Almed Fad al-Rab Abhmed,
a petition for his releasze on his behalf was reportedly submitted to the
court which, on 12 feptember 13450, ordered his release. Allegedly, the
Hinister of the Interior objected. A szecond court decided to release him

on 12 Sotober 1930, but he was reportedly taken by the £2IF from the

prizon to a police station where he remainsed sewveral days before being
transferred back to prison with a new detention order. Thres further
petitions for release were reportedly submitted on 4131 Almed 3ad al-kRab
phmed s be=half. Different court:s were said to have decided his releaze

on 2 December 19490, 22 December 1930, 7 February 1231, 22 February 1231,

22 May 1231 and 3 June 19231 on the grounds that there was insufficient basis
for his detention. Each time. the HMinister of the Interior allegedly obhjected
to the court sz decizions to release him.

6. In its reply. the BEgyptian covermment informed the Working Sroup that
Hr. Ahmed Gad al-Rab was arrested in a furnizhed apartment in the Aba Oir
district of ilexandria on the charge of planning, in association with others,
to drug members of the dlexandria Coastguard with a view to gaining possession
of their weapons. They intended to carry out this operation by uszing forged
identity cards, stolen from an apartment in the town of Beni Sfuef. to which
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they had affixwed their photographs. The Department of Public Prosecuticns was
notified and began an investigation, as a result of which 10 charges wers
bromght against the accused after he had adwitted his inwvolwvement therein.

The Department of Public Prosecutions ordered the competent aunthority to place
him in precauticonary detention pending trial in case Ho. 2642-30 by the CJouart
of Hisdemeanours at Funtazah. He has not yet been sentenced, since the casze
was still being heard by the judicial authoritiss. The Sowvermment has
nevertheless failed to provide the Working Group with a reply to the following
specific question: regarding which the Working Sromp requested clarifications:
whether there was a provision under Egyptian law which authorizes the Minister
of the Imterior, in spite of a decizion by the judiciary. to maintain a person
in detention; how many detention orders had been izsued to the person
concerned and whether they were of a judicial or an administrative nature.

7. Without expressing an opinion on whether the Emergency Law, and
particularly its article 2, iz in conformity with international standards,
the Working Sroup notes that there iz nothing in the Sowvermment s reply that
serionsly contradicts the allegations by the source. Similarly, without
Jgiving an opinion on the charges brought against the person concerned or his
culpability, the Working Group iz required solely to determinse whether the
procedure for his preventive detention involwed any arbitrary deprivatiom
of fresdom. The Working Group considers that the continuned detention of

My . Abmed =ad al-Rab dhmed from the time of the initial decizion to releaze
him, delivered on 12 <otobsr 19230 by the supreme State Security Court, was
not in conformity with domestic law or international standards, particularly
article 2 of the Universal Declaration of Human Rights and article 3,
paragraph 1, of the Imnternational <onrenant on <Civil and Political Rights.

It fe=ls this all the more strongly in that, on four occasions the HMinistry
of the Imterior kept this person in detention without granting him the
possibility of seshking remedy. The Working Sromp also considers that, in the
case in question, non-observance of the international provizions relating to
the right to a fair trial is such that it confers on the deprivation of
freedom an arbitrary character.

= In the light of the abowve the Working Sroup decides

The detention of Ali-fbmed Sad al-kRab Abmed, from 12 Sctobsr 1930
on, is declared to b= arbitrary being in contravention of article 2 of
the Universal Declaratiom of Human Rights, article 2 of the Internaticnal
Covenant on Civil and Political Rights, to which Egypt is a Party. and
Principles 2, 4 and 3 of the Body of Principles for the Protection of A1
Perzon: under Any Form of Detention or Impriscoment and falling within
category ITII of the principles applicable in the consideration of the
cases submitted to the Working Sroup.

Q. conzequent upon the decizion of the Working Sroup declaring the detention
of #1i Ahmed Gad al-rRab ddmed, to b= arbitrary, the Working Sroup requests the
Gorernment of Eqypt to take the necesszary steps to remedy the situwation, =so as
to comply with the provizions and principles incorporated in the Uniwersal
Declaration of Human Rights and in the International Sovenant on Sivil and
Folitical Rights.

fAdopted on 2 Decemb=r 1232
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DECISICH Ho. 47/1932 (REFTUBLIC <F HCORER)

Commanication addressed to the Govermment of the Republic of Forea
On 21 Janmary 1582 .

concerning:  Feun-Soo Hong, on the one hand. and the Republic of
Eorea, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with appreciation the infomation forwarded
by the Govrermment on 7 September 1532 in respect of the case in question,
although the 30-day deadline indicated by the Working Sroup had espired
on 21 April 1332,

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made the Working Gromp welcomes the
cooperation of the Govrermment of the Republic of Forea. The Working Sroup
transmitted the reply prowvided by the Govermment to the source but, to date,
th=e latter has not provided the Working Group with its comments. The Working
Gromup bel iswres that it iz in a position to take a decision on the facts and
circumstances of the caze, in the context of the allegation:s madse and the
rezponse of the Govrermment thereto.

5. It appears from the facts as reported that Feun-soo0 Hong, born in 1227,
Presbyterian Minister and pastor of Hyang Rin Presbyterian Church in Secul .
was arrested by hAgency of Hational Security Planning officials in Secul

on 20 FPebruary 1521, allegedly for his involwement with the dissident
organization Pomnminngon (Pan-Fational fAlliance for the Reunification of
Forea) . In August 1231, Reverend Feun-Soo Hong Was reportedly sentenced to
two years' imprisomment under the Fational Security Law. Charges against
him were said to have included: praising Horth Horea in hiz sermons. the
publication of a collection of writings about reunification. his comments on
a televizion debate in 1222 on the izssue of reunification. and hiszs inwolwement
in the organization of the South Horean headquarters of Bomminnyon .

6. It appears from the Sovermment = reply. which was not dispuated by
the source, that Feun-Sfoo Hong was released on 24 hugust 1532 "after the
completion of his prison term", even though, according to the initial
informat ion pronrided by the source, his prison term shonld have ended in
February 1332,

7. While learning with satisfaction of thiz apparently early releasze. the
Borking sroup nevertheless notes that Feun-Sfoo0 Hong has dons no more than
exercize the right to fresdom of opinicon and expression and the right to
peaceful assembly and association provided for in articles 1% and 20 of the
Universal Declaration of Human Rights and articles 1%, 21 and 22 of the
International Sovenant on Civil and Political Rights. That being so, and
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after examining the relevant provizions of the abowre-mentionsed Hational
Security Law, under which the charges brought against him are of a criminal
nature, the Working sromp, notwithstanding the releasse, considers that the
specific circumstances warrant its reaching a decizion on whether or not the
deprivation of liberty preceding the releasze was of an arbitrary character.

= In the light of the abowve the Working Sroup decides

The detention of Feun-Soo0 Hong, from 20 February 1381 to
24 fmagust 1332, is declared to have bee=n arbitrary being in contravention
of articles 1% and 20 of the Universal Declaration of Haman Rights, and
articles 14, 21 and 22 of the Internationsl Covrenant on Civil and
Political Rights to which the Republic of Forea is a Party, and falling
within category II of the principles applicable in the consideration of
the cazes submitted to the Working Sroup.

fAdopted on 2 Decemb=r 1292
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ODECISTCH Ho. 52,1942 (kRrAiehR)

Commanication addressed to the Govermment of the Union of Eyanmar
on & Decembar 1991,

concerning:  FHay Min {alias Win fhese . on the one hand. and the
Unicn of Ehranmar, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of an allegation of arbitrary detention reported to hawve ocourred.

2. The Working Sromp notes with appreciation the infomation forwarded by
the Govrermment concerned in respect of the case in question within 30 days of
the transmittal of the letter by the Working Sroup.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, Bearing in mind the allegaticon:s made. the Working Sroup welcomes the
cooperation of the Govermment of the Union of Eyammar. The Working Sroup has
transmitted the reply of the Sovermment of Myammar to the source mt, to date,
the latter has not responded. The Working Sroup believes that it i=s in a
position to take a decizion on the facts and circumstances of the casze, taking
into conzideration the allegations madse and the response of the Govermment
thereto.

5. In giving its decizion, the Working <Sroup,. in the interests of
cooperation and coordination, has also taken into account the report of the
Sp=cial Rapporteunr of the Sommission on Human Rights, Hr. Yohkhota, drasm uap
pursuant to the Commission’s resolution 1392/5%2.

6. It appears from the facts as reported that Hay Hin, a lawyer and
journalist born on 12 February 1247, was arrested on 21 october 1222, without
a warrant, by members of the military intelligence services while waiting. in
a place which until then had been kept secret, for a telephons call from his
BRC contacts., In July 1322 Mr. Cchristopher cunness of the BRC had mads
contact with Fay Hin during a trip to Bumma. When Hr. Sunness subsequently
becam= the BRC correspondent in Bangladesh, Hay Hin agreed to transmit nsws on
a reqular baszis to the BRC via My, sunnes:s by telephonse from Yangon. At the
time, only a few people were aware that Hay Hin was working with the BRC.
after HWr. Sunness‘s transfer, the BRCY: Far Eastern service ended up being
rezponsible for communicating with Hay MHin. The latter continused to receive
telephons calls at agresed times, under a name at a telephons numbsr kept
secret and knowm only to a small namber of BRC staff. <o the day of Hay Hin<s
arrest, those who were reqularly in contact with him were otherwize engaged,
and a person of the name of Fyaw Iwa Thiin had been entrusted with calling
him. FEyaw Zwa Thiin had in the past worked as an agent of the Burmese

mil itary intell igence services, in charge of the surveillance of insurgents in
the north of the country. He iz suspected of being involved in the arrest and
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detention of FHay Hin., #According to the source, Hay Min was reportedly first
sent to military intelligence headquarters at Yase Kyl Aing where he iz =said
to hawve been severely tortured and denied hospitalization. TUntil FPebruary
at leaszt, he was reportedly detained at Insein prizon in YWangon., It is
thought that he iz still held there, but this has not been confirmed.
fccording still to the source, and also to the Sfp=cial Rapporteur on the
situation of human rights in Eyanmar, normally, and in conformity with the
Ehranmar Constitution of 1574 and the Sode of Criminal Procedurs, an arrest
warrant must be delivered prior to any arrest, and it iz prohibited to detain
a person for more than 24 hours without bringing him before a judicial
authority. However, the Council of state for the restoration of public order
has, under martial law, owverridden these basic guarantess, in particular
through the 1350 Emergency Protection fct and the 1975 Act protecting the
ftate against the activities of subverzive elements. TUnder these Aots, a
detaines does not hawe the right to contest his detention or to request
releaze on bail. <o his first appearance befors a court on 7 Hovember 1222,
Hay Min was reportedly informed that he was charged with defaming the
Gorernment  (by communicating false reports to the BRO) and tromble-making.
Th=e 1350 fct aunthorizes the arrest and detention of any person who is
dizscovrered to be diszseminating false reports or rumours likely to encourags
dizobedience or to disrupt the functioning of the Sftate. At the hearing

on 21 Hovrember 1322, Hay Min‘:s detention was extended under section 10 {a) of
th=e 1a75 State Protection Law,. which permits preventive detention for up to
five years of any citizen if there are grounds for considering that the
citizen has committed, is committing or preparing to commit an act
jecpardizing the security of the State or constituting a threat to public
order and the peace. Military courts have jurisdiction for this type of
offence. hccordingly, on 5 <otober 1323, almost a year after his arrest,
Hay Min was tried by Hilitary Court Ho. 2, which found him guilty of having
infringed section 5 of the 1350 Emergency Provizions fct by virtuse of having
been found in possession of anti-govrernment literaturse and of hawving
transmitted false information to the BRC. Hay Hin was sentenced to 14 yearse
hard labomry. These facts were confirmed by the Govrernment of Hyanmar in its
reply. and also by the Permansnt Representative of Ehyanmar to the

United Hations <ffice at Geneva who addressed the Working Sroup

on 29 September 1232 at its fourth zeszion.

7. It may thus b= noted that the covermment of Hyammar doss not dispute
that, as the source maintains, Fay Hin‘s detention results solely from his
contacts with the BRS, to which he forwarded reports in his capacity as a
journalist; that it is significant, as the fp=cial Rapporteur notes in his
preliminary report (AS47/651) . that on the one hand, the cases of arbitrary
detention reported in the country for the most part concern membars of
Parliament, political leaders, writers, Buddhist monks, and teachers and that,
on the other hand, in cases wherse the legislative basis for detention has bes=n
indicated, szection 10 {a) of the 1375 Sftate Protection Law and sectiom 5 (5
of the 1350 Emergency Prowvisions Act have most frequently been cited; and that
it ultimately app=ars that Hay Min is being detained for having fresly and
peacefully exercized hisz right to fresdom of opinion and espression, a right
which iz guarantesd Loy article 12 of the Univerzal Declaration of Human Rights
and by article 1% of the International Jovrenant on Civil and Political Rights.
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= In the light of the foregoing. the Working Sroup decides as follows:

The detention of Hay Hin iz declared to b= arbitrary. being in
contravention of article 13 of the Universal Declaration of Human Rights
and article 1% of the Inmternaticonal Confenant on Civil and Political
Rights, and specifically paragraph 2 of the Covenant, and falling within
category IT of the principles applicable to the consideratiom of cases
submitted to the Working Sroup.

Q. conzequent upon the decizion declaring the detention of Hay Hin to b=
arbitrary, the Working sromp requests the Govrernment of the Union of Ehyanmar,
to take the neceszary step:s Lo remedy the situation, so as to comply with the
prorizions and principles incorporated in the Universal Declaration of Human
Rights and in the International Sovenant on Civil and Political Rights.

fAdopted on 2 Decemb=r 1292
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DECISION Ho. 52,/12%2 (SYRIAWN ARAME REPUTRLIC)

Commanication addressed to the Govermment of Syrian Arab Republ ic
on 1 July 1832,

concerning: Fhalil Brayez,. on the one hand. and the syrian arab
Republic, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
be=n forwarded bee the Govrermment concerned in respect of the caszes in
question. With the expiration of more than ninety (30 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Syrian Arab Republic. In
the abzence of any information from the Govermment . the Working Sroup bel ienves
that it iz in a position to take a decision on the facts and circumstances of
the casze, especially since the facts and allegations contained in the
comminication have not been challengsed by the Govrermment .

5. The Working Sromp considers that

fa) fccording to the allegation, Fhalil Brayez, former commandser of the
Alr Force and author of namerons books . was abducted by the Syrian security
forces from hiz home in Beirut (Lebanon) in Hovembsr 1270 and taken to Syria.
After being detainsed in many prizons, he is at present in the Al-Hazze prison.
Damascus . He was sentenced in 1271 to 15 years of deprivation of fresdom for
the publication of his books in which he criticized the Syrian ammy. Shortly
b=fore the expiration of his sentence, new charges were brought which have
already resulted in further deprivation of fresdom for seven years, without
any notification to him of a new sentence.

tb It is alleged that the detention is arbitrary since it fails to
rezpect, inter alia, articles 2, 10 and 1% of the Universal Declaration of
Human Rights, articles 2, 14 and 1% of the International Coerenant on Civil
and Political Rights, to which the Syrian hrab Republic iz a party, and
principle 2 of the Body of Principles for the Protection of A1l Persons under
Any Form of Detention or Imprisonment .

ad] The above facts have not been disputed by the Syrian Sovermment .
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oy <n the baszisz of the abowe, the Working Sroup concludes that the
undisputed facts show that Fhalil Braye: has been deprived of his fresdom
since 1370; that the reason for the deprivation of hiz fresdom is his
critici=m of the Syrian ammy containsed in books written by him; that the
sentence which imposed 15 years of deprivation of fresdom should have ended
in 1325; that he continues to b= deprived of his fresdom and that no nes
charges have been established against him by a court decision.

(= Th=e Principles for the consideration of cases submitted to the
Gromup regard as arbitrary any detention which manifestly cannot be linked to
any legal basis, such as, by way of example, the continued detention of a
perzon, despite the fact that he has fully served the sentence imposed upon
him {Category Iv. It iz also considered illegal to deprive a person of his
freedom as a consequence of the legitimate exercise of sp=cific rights
recognized in the Universal Declaration of Human Rights and the International
Conrenant on Civil and Political Rights, including the fresdoms of opindiom,
expression and conscisence.

6. In the light of the abowve the Working Sroup decides that

The detention of Fhalil Brayez iz declared to b= arbitrary. being
in contravention of articles 2, 10 and 12 of the Universal Declaration of
Human Rights, and articles 2, 14 and 1% of the International <ovenant on
<Civil and Political Rights to which the Syrian Arab Republic is a Party,
and falling within category II (for the period betwesn 1370 and 13250 .
and categories I and IT (since 1325) of the principles applicable in the
consideration of the cases submitted to the Working Sroup.

7. conzequent upon the decizion declaring the detention of Fhalil Brayez, to
b= arbitrary, the Working sSromp requests the Govrernment of the Syrian Arab
Republ ic, to takse the necessary steps to remedy the situation, so as to comply
with the provizions and principles incorporated in the Universal Declaration
of Human Rights and in the International Sovenant on Sivil and Political
Right=.

Adopted on 2 Decembar 1232
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DECISIOH Ho. 1712492 (PHILIPPINES)

Commanication addressed to the Govermment of the Philippines on
2 April 188z,

concerning: Roland abiog and Antonio Cabardo, on the one hand, and
the Fhilippines,. on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
be=n forwarded bee the Govrermment concerned in respect of the caszes in
question. With the expiration of more than ninety (30 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment the of Philippines. In the absence
of any information from the Govermment . the Working Sroup believes that it is
in a position to take a decision on the facts and circumstance: of the case,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. The source, in its communications of 12 June and 27 July 1542, informed
the Working Sroup that both Roland abiog and Antonio Cabardo were releazed on
bail. Imstead of filing the case in terms of paragraph 14 {a) of the kethods
of work adopted by the Working Group, it has, despite the release of

Roland Abiog and aAntonio Cabardo, decided to render its decision since the
case involves the settlement of a question of principle.

6. In the caze of Roland Abicg. he was arrested under a "John Do=" warrant
on 22 July 1931, in Tondo, MHanila., He was allegedly taken to the PR Jail
Camp Crame in gnezon City and charged with wiclation of P.D. 1266, subversion
tin wiclation of the law R.A. 17000 and kKidnapping with serions illegal
intention. <n 2 December 1931 the Regional Trial Counrt of Lacena City
tBranch 57) allegedly ordered the dismissal of the cases against him,. his
release and the recall of the arrest warrant. In the casze of Antonio Cabardao,
it iz alleged he was arrested under a "John Do=" warrant on 2 April 1240 at
the FHinoy Aquino International Airport. The warrant was produced only after
hiz arrest. He was not alloeed to se= his attorney until after the inquest.
He was allegedly transferred to the PHER Jail Camp Crame in onezon Sity. The
detent ion order was allegedly issused, after the inquest, by the Pasay City
Fizcal s office. He was allegedly charged with viclation of P.D. 1266 and
kidnapping with serious illegal intentiomn.
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7. The irrefutable facts are that both Roland Abiog and Antonio Cabardo were
arrested under a "John Doe" warrant and in the case of Antonio Cabardo, the
zaid warrant was produced only after his arrest. The practice of issuing
nJohn Dos=" warrants and arresting persons without identifying them in the
warrant of arrest entitles the authorities to arrest persons without first
applying their minds as to their identity. sSuch a procedurs cannot but b
considered as arbitrary. The person concerned is neither identified nor are
the reasons for his arrest knoesm at the time of effecting it. It vests in the
aunthorities effecting the arrest: unbridled and unfettersed exercize of power
Wwhich cannot b= justified under acceptable international norms and standards.
Such arrest: effected under "John Doe" warrants are in wiolation of article 3
of the Tniversal Declaration of Human Rights and article 52 of the
International Sovenant on Civil and Political Rights.

= Roland #biog was also charged with subversion under P.D. 1266 and
subwvarsion in wiclation of R.A. 1700. The Presidential Decres Ho. 1264

(B.D. 1266) ., for ensuring public order and safety. stipulates the
circumstances in which the illegal mamufacture of firearms and ammuniticn may
b= presumed and deal:s with the unlawful manufacture, zale, acquisitiom,
dizsposition or possession of explosive: and presumptions and penalties
relating thereto. The Republic fct 1700 (R.A. 17000 declares the Communist
Party of the Philippines to b= an organized conspiracy to owverthrowm the
Gorernment of the Republ ic of the Philippines by force, violence, deceit,
subvrersion or other illegal means . dwvert affiliation and membership of the
Commnist Party involyve: diverse consequence: including the penalty of "prison

correctional". Conspiracy to overthrowm the Sovermment involive:s penal
COnESTISncss |
Q. The fact:s as brought on record do not indicate that Roland Abiog was

in pozsession of any arms or wWwas in any way indulging in unlawiful manufacture,
zale, acquiszition, disposition of firearms or ammanition of instruments used
or intended to b= uzed in the manufacture of firearms and ammuinitions nor do
facts as diszclosed se=k to connect Roland Abiog with any of the offences
under which he could possibly be charged under P.D. 1266, The fact that
Roland Abiog had bee=n charged under the Republic Act 1700 suggests that he had
been arrested only on account of hiz being a memb=r of the Sommunist Party of
the Philippines. His detention was clearly illegal as it sesms to have been
effected becauze of his holding opinions which he is entitled to as part of
his right to fresdom of opinion and expression quarantesd under article 13 of
the Tniversal Declaration of Human Rights and article 13 of the International
Conrenant on Sivil and Political Rights.

10. In the caze of Antonio Cabardo, apart from his illegal arrest, his
detention under P.D. 12466 was also arbitrary. Hothing stated in the facts
conld possibly hawve led to the conclusion that he was in any way involwed in
any of the activities to which P.D. 1266 appli=s.

11. In the light of the abowve the Working Sroup decides

The detention under a "John Doe" warrant, of Roland Abiog and
Antonio Cabardo is declared to b= arbitrary despite their releasze on
bail, b=ing in contravention of article 3 of the Universal Declaration of
Human Rights. and article 3 of the International <ovenant on Civil and
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Political Rights and falling within category ITI of the principles
applicable in the consideratiom of the cases submitted to the Working
cromp. Roland abiog having been detainsed for being a memb=r of the
Communist Party of the Philippines, his detention iz also declared to b=
in wiolation of article 1% of the Universal Declaration of Human Rights
and article 1% of the Inmternaticonal Confenant on Civil and Political
Right=s and falling within <Category IT of the principles applicable in the
consideration of the cases submitted to the Working Sroup.

1z. Having declared the detention of Roland Abiog and Antonio <abardo to b=
arbitrary, the Working sromp requests the Govrernment of the Philippines to
take note of its decizion and in the light thereof bring its laws into
conformity with the norms and principles incorporated in the Universal
Declaration of Human Rights and in the International Sovenant on Sivil and
Folitical Rights.

fAdopted on 20 April 19a:z
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DECISIOH Ho. 2/124%2 (PHILIPPINES)

Commanication addressed to the Govermment of the Philippines on
2 April 188z,

concerning: Rodolfo falas. on the one hand, and the Fhilippines.
con the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
been forwarded by the Govrermment concerned in respect of the case in question.
With the expiration of more than ninsety (200 days of the transmittal of the
letter by the Working Gromp, it is left with oo option but to procesd to
render its decision in respsct of the cases of alleged arbitrary detention
bromght to it:s knowledgs.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Philippines. In the absence
of any information from the Govermment . the Working Sroup believes that it is
in a position to take a decision on the facts and circumstance: of the case,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. The source in its comnunication of 21 December 12532 infomed the Working
Gromp that Rodolfo falas was released after completing his sentence. Instead
of filing the case in terms of paragraph 14 {a) of the methods of work adopted
by the Working Sromp, it has, in the fact:s and circumstance:s of this casze,
decided to render its decision on the nature of the detention.

6. Rododlfo falas was arrested without a warrant on 29 Seprtember 1326 at
Fhilippine Sensral Hospital , HManila, by security personnsl under the command
of Lt. <ol. Robert Delfin and Hajor Raunl Carbonilla. He was allegedly charged
with reb=llion and was convicted in MHay 1221, It is alleged that he had been
arrested for political reasons, since he was part of the negotiating pansl of
the Hational Democratic Front engaged in peace negotiations with the
Gonrermment at the time of his arrest.

7. The facts clearly suggest that Rodolfo falas was arrested without a
warrant and was not informed of the reasons for his arrest. Besides. his
conviction for the charge of rebellion seems to hawve a direct bearing on the
fact that he was part of a negotiating pansel of the Fational Democratic Front
engaged in peace negqotiations with the Gorermment at the time of his arrest.
Thiz its=lf suggests that at the time of his arrest he could not possibly have
be=n charged with rebellion. The arrest sesms to be politically motivated .



ESCH . 4/1994 /27
page 432

= In the light of the abowve the Working Sroup decides

The detention of Rodolfo Salas iz declared to b= arbitrary despite
hiz releaze, being in contravention of article 13 of the Universal
Declaration of Human Rights, and article 13 of the Internaticnal Jovenant
on <ivil and Political Rights and falling within category II of the
principles applicable in the consideration of the cases submitted to the

Working Sroup.

Q. Having declared the detention of Rodolfo falas to be arbitrary. the
Borking sromp requests the Govrernment of the Philippines to take note of its
decizion and in the light thereof take such steps as are necessary to bring
itz actions into conformity with the nomm:s and principle: incorporated in the
Universal Declaration of Human Rights and in the International Coerenant on

Zivil and Political Rights.

fAdopted on 20 April 19a:z
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DECISIOH Ho. 2/124%2 (PHILIPPINES)

Commanication addressed to the Govermment of the Philippines on
2 April 188z,

Concerning:  Augusto SSsar Tupas, on the one hand, and the
Fhilippines, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
been forwarded by the Govrermment concerned in respect of the case in question.
With the expiration of more than ninsety (200 days of the transmittal of the
letter by the Working Gromp, it is left with oo option but to procesd to
render its decision in respsct of the case of alleged arbitrary detentiom
bromght to it:s knowledgs.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Philippines. In the absence
of any information from the Govermment . the Working Sroup believes that it is
in a position to take a decision on the facts and circumstance: of the case,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. fugusto 2Esar Tupas was arrested without a warrant on 20 Hovember 1230,
in Mandalagan, Bacolod. He was allegedly transferred to the BPacolod City Jail
on 24 December 1530, A habeas corpus petition filed on his behalf by his wife
was allegedly denied by Hajor Lazaro Torcita on the groands that murder
charges against him had already been filed. Hewertheles:z, it was alleged that
the zame officer himself filed the charge:s on 10 Decemb=r 1250, four days
after he had denied the petition. <n 11 December 1930, RTC Yice Executive
Judge Bethel Fatalbas-koscardon issused a warrant of arrest in connection with
the murder charges filed against him. It was allegedly stated Lo the

Second Assistant City Prosecutor that his arrest withomt a warrant was lawifual
and a preliminary investigation was not nesded. <n 17 Decembar 1220 an arson
chargse was allegedly filed and a subsequent warrant of arrest was presented.

6. The fact: demonstrate that the charges of murder filed against

Auqusto OSzar Tupas were filed four days after the filing of the habeas corpus
petition by Augqust SEsar Tupas*s wife. The person denying the petition for
habeas corpus, Hajor Lazaro Torcita, was the wery officer who filed the
charges four days after denying the hab=as: corpus petition, on the ground that
the charges against Augusto O€sar Tupas had already been filed., It is als=so
cl=ar that no preliminary investigation was conducted at the time of his
arrest. The arrest of Augusto CEsar Tupas iz against accepted international
norms and standards, he having been arrested without a warrant, without any
preliminary investigation and without informing him of the reasons for his
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arrest. This iz in contravention of article 3 of the Universal Declaration
of Human Rights and article 3% of the International Sowvenant on Siwvil and
Political Rights. The fact that the officer filing the charges was the one
who denied the habeas corpus petition itself suggests an arbitrary procedure
in that the person filing the charges viz. the prosecutor, was the one who was
entitled to deal with the habeas corpus petition. The fact that subsequently
on 11 December 1330 a warrant of arrest was issused against iugusto C€sar Tupas
with murder charges against him suggests an attempt to justify the arbitrary
arrest without a warrant effected on 20 Hovember 1220, The filing of a charge
of arson on 17 December 1530 reflects yet another attenmpt made by the
aunthorities to justify the initial arbitrary arrest. Hore o when the facts
do not demonstrate that Augqusto S5=zar Tupas is in any way involved in the
commiszsion of the alleged offences.

7. In the light of the abowve the Working Sroup decides

The detention of Augusto CEsar Tupas without a warrant on
20 Howvember 1240 iz declared to be arbitrary being in contravention of
article 3 of the Universal Declaration of Human Rights, and article 3 of
the International <ovenant on Civil and Political Rights and falling
within category IITI of the principle:s applicable in the consideration of
the cazes submitted to the Working Sroup.

= conzequent upon the decizion of the Working Sroup declaring the detention
of hugqusto OSzar Tupas to be arbitrary, the Working Sroup requests the
Gorernment of the Philippines to take the necessary steps to remedy the
situation in order to bring it into conformity with the noxrms and principles
incorporated in the Universal Declaration of Human Rights and in the
International Sovenant on Civil and Political Rights.

fAdopted on 20 April 19a:z
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DECISIOH Ho. 4/12%2 (PHILIPPINES)

Commanication addressed to the Govermment of the Philippines on
2 April 188z,

concerning: Ho2 Andalan, Romeo Angot, Silbert Arcenal . Dionesio
Garzon and Jesd:s falvino, on the one hand, and the Philippines,. on the
cother.
1. The Working Sromp on Arbitrary Detention, in accordance with the methods

of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that till date no infomation has
be=n forwarded bee the Govrermment concerned in respect of the caszes in
question. With the expiration of more than ninety (30 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Philippines. In the absence
of any information from the Govermment . the Working Sroup believes that it is
in a position to take a decision on the fact:s and circumstance: of the cases,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. In the caze of Hof Andalan, the fact:s suggest that on 16 Juns 1231 he
was arrested without a warrant at Fapatagan Fhanicipal Jail. In the case of
Romeo Angot, he too was allegedly arrested on 16 June 1331 at Kapatagan,
Lanao d=l Horte., He al:zo allegedly continue:s to be in detention at Kapatagan
Fhnicipal Jail. In the casze of Silbert Arcenal . he was allegedly arrested
without a warrant on 20 Hovrember 13231 in Pacolod Qity. oo 282 Howvember 19231
he was transferred to Bacolod City Jail whers he allegedly continues to b

in detention. DioneEsio Garson was allegedly arrested without a warrant

on 12 September 1230 at Binalbagan by Lt Teodoro falido of the PHE.

Cn 4 october 1230 he was allegedly transferred to the Provincial Jail whers
he allegedly continues to be in detention. Jesids falvino was al=so allegedly
arrested without a warrant on 25 Hovrember 1321 at fantolan, Pasig.

Since 27 Hovrember 1331 he continues to be in detention at PHER Jail <amp <rame
in gmezon City. It is also alleged that in respect of =ach of the persons
detainsed thus far neither hawe any charge: been filed against them nor have
they be=n informed individually of the reasons for their arrest.

6. The practice of arresting persons without a warrant, not informing them
of the reasons of their arrest and not filing charges against them within a
reasonable period of time would render their detention arbitrary being in
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contravention of articles 2, 2, 10 and 11 of the Universal Declaration of
Human Rights and articles 2 and 14 of the International Sovenant on Civil and

Folitical Rights.
7. In the light of the abowve the Working Sroup decides

The detention of Heo Andalan, Romeo Angot, Silbert Arcenal ,
Dicmesio Garson and Jesids falvino is declared to b2 arbitrary being in
contravention of articles 2, 4, 10 and 11 of the Uniwerszal Declaration of
Human Rights, and articles 2 and 14 of the Internaticonal Cowvenant on
<Civil and Political Rights and falling within category IIT of the
principles applicable in the consideration of the cases submitted to the
Working Sroup.

= conzequent upon the decizion of the Working Sroup declaring the
detention of Heo Andalan, Romeo Angot, Silbert Arcenal | Dionesio Sarson and
Jesis falvino to be arbitrary, the Working Group request:s the Sovermment of
the Philippines to take the necessary steps to remedy the situation in order
to bring it into conformity with the norm:s and principle: incorporated in the
Universal Declaration of Human Rights and in the International Coerenant on
Zivil and Political Rights.

fAdopted on 20 April 19a:z
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DECISION Ho. 5/1%32 (PHILIPPINES)

Commanication addressed to the Govermment of the Philippines on
2 April 188z,

concerning: Rafasl G, Baylosis, Benjamin de Wera and
Ponciano Resusena, on the one hand, and the Philippines, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
be=n forwarded bee the Govrermment concerned in respect of the caszes in
question. With the expiration of more than ninety (30 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Philippines. In the absence
of any information from the Govermment . the Working Sroup believes that it is
in a position to take a decision on the fact:s and circumstance: of the cases,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. In the caze of Rafa=sl <. Paylosis, he was arrested on 2% Harch 1322 in
fan Juan, Metro Manila, under an allegedly defective search warrant issus=d by
the Pazig Regional Trial <omrt. He was allegedly transferred to the PHER Jail
Camp Crame in neron City on 12 June 1322 where he continues to b= in

detent ion charged with violation of P.D. 1266, In the case of

Benjamin de VYera, he was arrested on 22 March 1222 in San Juan, ketro danila,
under a search warrant which was later proven defective and suppressed by the
Regional Trial Comrt. He allegedly continue:s to b= in detention at the FHE
Jail <Camp Crame in gmezon City, on charges of wiolation of P.D. 1266, In the
caze of Ponciano Resuena, he was arrested under a search warrant issued for a
person called fonny Resuena, on 21 July 1231, He was allegedly transferred to
the PHP Jail Camp Crame in (nezon ity on 4 August 1531, charged with
viclation of P.D. 1266

6. In the caze of Rafa=sl <. BPaylosis hiszs arrest under a defective search
warrant iz illegal, contrary to accepted international standards. Arrest
without a walid search warrant iz desmed to b= arbitrary. It is in violation
of article 2 of the Universal Declaration of Human Rights and article 3 of the
International Sovenant on Civil and Political Rights. The fact that he has
be=n charged with viclation of P.D. 1266 also suggests that hisz continued
detention iz arbitrary. The facts as disclozed do not suggest that he has
indulged in any of the activitie:s considered to b= prohibited under P.D. 1266
in terms of which a perzon can b= charged with unlawful manufacture, sale,
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acquisition, disposition or possession of firearms or ammunition or
machinery, tool or instrument used or intended to b= used in the mamufacture
of any firearm or ammunition. Hor do the facts as alleged indicate that
Rafa=l <. Baylosis was in any way connected with the unlawful manufacture,
zale, acquiszition, disposition or possession of explosives or that any of his
activities were in fartherance of or connected with crimes of rebellion,
insurrection or subwversion.

7. In the caze of Benjamin de Vera the facts clearly indicate that the
warrant of search which was proved to be defective was madse the basiz of a
search and a subsequent arrest withomt a warrant. It is in violation of
article 2 of the Universal Declaration of Human Rights and article 3 of the
International Sovenant on Civil and Political Rights. The allegations against
him are also for violation of P.D. 1266, Hone of the facts alleged against
him indicate any activities on his part which would attract any of the
prorizions of B.D. 12466 .

= In the caze of Ponciano Resusena his detention is clearly arbitrary since
he was arrested under a search warrant issued with reference to ancother
person. It iz in vioclation of article 2 of the Universal Declaration of Huaman
Rights and article 3 of the International Covrenant on Civil and Political
Rights. He too stands charged with viclation of P.D. 1266, Hone of the facts
alleged against him indicate any activities on his part which wonld attract
any of the provizions of P.D. 1264,

Q. In =ach of the cases the warrant issused against =ach of the persons was
defective, disentitling the authorities to effect the arrest. Besides, the
facts as disclosed do not indicate that the actiwvities of =2ach of them attract
any of the provizions of P.D. 1266 entitling the anthorities to procesd
against them and charge them with wviclation of any of the prowvizions of

F.D. 1266 .

10. In the light of the abowve the Working Sroup decides

The detention of Rafasl 3. Baylosis,. Benjamin de Vera and
Ponc iano Resuena iz declared to be arbitrary being in contravention of
article 3 of the Universal Declaration of Human Rights, and article @ of
the International <ovenant on Civil and Political Rights and falling
within category IITI of the principle:s applicable in the consideration of
the cazes submitted to the Working Sroup.

11. conzequent upon the decizion of the Working Sroup declaring the detention
of Rafa=sl <. Baylosis, Benjamin de Vera and Ponciano Resuena to be arbitrary,
the Working Sromp requests the Govrermment of the Fhilippines to take the
necessary steps to remedy the situation in order to bring it into conformity
with the norms and principles incorporated in the Universal Declaration of
Human Rights and in the International <ovenant on Sivil and Political Rights.

fAdopted on 20 April 19a:z
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DECISTICH Ho. 241392 (Do-INICAH REFURLIC)

Commanication addressed to the Govermment of the Dominican Republ ic
on & Hovembar 1942 .

concermning:  Teudo Hordan Gerdnimo,. on the one hand. and the Domin
ican

liz.,

the
other

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has besn
forwarded by the Govermment of the Dominican Republic in respect of the casze
in question. With the expiry of more than ninety (20 days since the
transmittal of its letter, the Working Sroup is left with no option but to
procesd to render its deciziom in respect of the case of alleged arbitrary
detent ion brought to its knowledgse.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Dominican Republic. In the
abzence of any information from the Gorernment, the Working Sroup bel iseves
that it iz in a position to take a decision on the facts and circumstances of
the casze, especially since the facts and allegations contained in the
comminication have not been challengsed by the Govrermment .

5. The Working Sromp considers that

fa) It has b==n alleged that Teudo kordin Ssrfnimo was detainsd
on 24 June 1931 by the Hational Police and iz now in La Victoria Hatiomal
Penitentiary, charged with being a guerrilla and inciting peasants to
cwrarthrom the Gorermment ;

tb It is contendsed that an application was filed for a writ of habeas
corpus and, on 22 Hovember 1331, the Criminal Chamber of the fanto Domingo
Conrt of Appeal ordered his releasze, a riling that was confirmed by the
Supreme Conrt of Justice on 2 May 1a32; in additiom, in June 1as2, the
Attorney-General instructed the Chief of the Hational Police to release the
person concerned;

ad] It is added that Teudo Hordan GerfSnimo is still being detainsd by
the Hational Police, without charge;
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oy These facts hawve not been refuted by the Sovermment, despite the
fact that the period for a response haz elapsed;

(= In accordance with the principles applicable in the consideration
of caszes, attention is arbitrary when "it manifestly cannot b= linked to any
legal baszis=", for example, "continued detention beyond the execution of the
sentence or despite an amnesty act";

it In the opinion of the Working Sroup. this is the case with
Tendo Hordan Gerdnimo, for not only is there no order to place him in custody.
but the supreme Court of Justice has ordered his release, sonething the
Hational Police has failed to do, without any legal grounds;

e g fccordingly, it is to b= inferred that the detentiom is arbitrary,
being in contravention of the human rights enunciated in articles 2 and 10 of
the Tniversal Declaration of Human Rights and article 52 of the International
Conrenant on CSivil and Political Rights, to which the Dominican Republic i=s a
party.

6. In the light of the abowe, the Working Sromp decides the following:

The detentiocn of Teudo Hordan GerfSnimo is declared to b= arbitrary,
b=ing in contravention of articles 3 and 10 of the Universal Declaration
of Human Rights and article 3 of the Internaticonal Covenant on Sivil and
Political Rights, and falls within category I of the principles
applicable in the consideratiom of the cases submitted to the Working
Gronp .

7. consequent on the decision declaring the detention of the person
concernsd to b= arbitrary, the Working Sroup requests the Govvermment of the
Dominican Republic to tahke the necessary steps to remedy the situation in
order to bring it into conformity with the provizions and principles
incorporated in the Universal Declaration of Human Rights and in the
International Sovenant on Civil and Political Rights.

Adopted o 29 April 1a9az
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OIECISTCH Ho. 2/1392 (TUREEY)

Commanication addressed to the Govermment of Turkey on
& Hovrenmber 1292 .

concermning:  Sekvan aytu,. on the one hand. and the Republic of
Turksy . on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with appreciation the preliminary information
forwarded by the Sovermment concernsed in respect of the case in question
within %0 days of the transmittal of the letter by the Working Sromp but
regrets that the final information which was promized has not been received
and that the de=adl ine which was mentionsed haz elapsed.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made the Working Gromp welcomes the
cooperation of the Gorermment of Turhkey although it does ot have the
informat ion which wasz promised in the first and only communication so far.
The Working Sromp is in a position to take a decizion on the facts and
circumstances of the caze, in the context of the allegation:s madse and the
rezponse of the Govrermment thereto.

5. The Working Sromp considers that

fa) Selkyvan hytu, President of the Sfirnak branch of the Turkish Human
Rights hsszociation, was detained on 14 MHay 1232 and held incommunicado,
without charge, until 23 Hay;

tb It is alleged that the reason for the arrest was that he took part
in the funeral of Halit Sungen, the murdered journalist, which was regarded as
an attempt to hold an unaunthorized protest demonstrat iom;

ad] It is further submitted that he was subjected to torture;

{u k] The =zource states that there are no detailzs az to the law
applicable to this case but it iz probable that he iz being held under the
Turkizh anti-terrorist law;

(= fccording to the note from the Govermment. the arrest was prompted
by depositions, subsequently confirmed,. of membsrs of the amed wing of the
FFE. terrorist organization arrested and indicted earlier. #According to the
depositions, fekvan aAytu had been active in the committes for the support of
illegal activities through the legal organization ERVE;

it The Govrermment adds that he iz currently the subject of procesdings
b=fore the proper court and has beesn since 23 May 1932;
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e g #lthough it is 11 months since his arrest, Sehvan aytu has =still
not been sentenced, the ground for his detention being a charge of political
activities, which fact has been confiirmed by the Govrermment of Turhey;

th Carrying out political activities iz a legitimate exercise of the
freedoms and rights set out in articles 13, 20 and 21 of the Universal
Declaration of Human Rights and articles 1%, 21 and 22 of the Internaticnal
Conrenant on Civil and Political Rights;

fil With regard to the allegations of torture,. the Working Sroup wishes
to place on record that the matter lies with the fp=cial Rapporteur on the
question of torture, who examinsd the case in his latest report to the
Commission on Human Rights (E/CH.4/1932/26, para. 496) .

6. In the light of the abowe, the Working Sromp decides:

The detention of fekvan fytu is declared to be arbitrary. being in
contravention of articles 4, 10, 11, 1%, 20 and 21 of the Universal
Declaration of Human Rights, and articles 2, 2, 1%, 21, and 22 of the
International SJovenant on Civil and Political Rights and falling within
category IT of the principles applicable in the consideration of the
cases submitted to the Working Sroup.

7. conzequent upon the decizion of the Working Sroup declaring the detention
of the person in question to b= arbitrary. the Working Sroup requests the
Gorernment of Turkey to take the neceszary step:s to remedy the situation in
order to bring it into conformity with the nomm:s and principle: incorporated
in the Universal Declaration of Human Rights and in the International <ovenant
on Civil and Political Rights.

Adopted on 29 April 19az
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DECISTOH Ho. 1041932 (SYRTAW ARKNE REPUBLIC)

Commanications addressed to the Sovermment of the Syrian Arab
Republ ic on ¢ Hovember and 10 December 1232

concerning:  ALfif Jamil Mazhar, Aktham Hucaysa. Hizar Hayouf,
Ya‘qub khiza, Hassan Ali, Hassam falama, Jadi Hawfal . eohamsed #2131 Habib,
Thab=d tHrad and Bassam #l-sfhaykh, on the cne hand, and the Syrian Arab
Republic, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communications received by it and found to b= adwissible, in
respect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has besn
forwarded by the Govermment concernsed in respect of the cases in question.
Rith the expiry of more than ninety (90 day:s since the transmittal of its
letter, the Working sromp is left with no option but to procesd to render its
decizion in respect of the cazes of alleged arbitrary detention brought to its

knoeil edgs .
2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Syrian Arab Republic. In
the abzence of any information from the Govermment . the Working Sroup bel ienves
that it iz in a position to take a decision on the facts and circumstances of
the caszes, esp=cially since the facts and allegations containsd in the
comminications hawe not been challenged by the Sowvermment .

5. The Working Sromp considers that

fa) fccording to the allegations, Afif Jamil mHazhar, Aktham Huaysa,
Hizar Hayouf, ¥a‘qub kHiza, Hassan Ali, Hussam Salama, Jadi Hawfal .,
Hiohamed Ali Habib, Thabed thirad and Bassam Al -Shaykh, all memb=rs of the
Committes for the Defence of Democratic Fresdom:s and Human Rights (COOF) . were
arrested on 12 December 1531 in Damascus and 41 Ladhigiyah by Hilitary
Investigation officials;

tb It is alleged. in addition, that the first two were tortured;

ad] The first two were sentenced to nine years© hard labour by the
State Supreme Court on 17 Harch 1%%2; there iz no information about the
sentences for the other persons;

oy Th=e acts b=hind the arrest and subsequent conviction, according to
allegations, were criticisms that both of them mads of the electoral
plebiscite to re-s=lect the President of the Republic for a further seven
years; the fact that they belonged to the Committes for the Defence of
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Democratic Fresdoms and Human Rights, and. in the case of Aktham Ha‘aysa, the
fact that he received Us3 1,400 from his brother, who lives abroad, supposedly
to finance the CDF;

(= It is added that the Court considered these acts as constituting
the offence: of opposition to the aims of the revolution, or causing disorder
oY incitement to disorder or spreading ramours to cauze disorder, all of which
iz prohibited under Legislative Decres Ho. &, paragraph (2. of 1365; the
receipt of money was desmed to constitute the offence of receiving money from
abroad in order to engage in a verbal or physical act hostile to the
objectives of the revolution of 2 March 12632

it In the absence of any reply from the Govermment . the Working Srouap
considers it is true that the persons mentionsed hawve been deprived of their
freedom zince the date in question and sentenced for the acts described. which
hawve been regarded as constituting criminal offences;

e g In itz latest report to the Commission,. the Working Sroup expressed
itz conwcern about "offence: described vaguely or encompazsing indeterminate
situations. Abuse of charges for such offences leave: an uncertain borderl ine
betwme=n what iz lawful and what iz unlawful, and iz a constant somrce of
violations";

th The conduct of the persons who are in detention (stating views
against an "electoral referendum" and even distributing propaganda in support
of their beli=efs, and b=longing to a human rights organization) is simply
legitimate exercize of the rights set out in articles 13, 20 and 21 of the
Universal Declaration of Human Rights and articles 1%, 21 and 22 of the
International Sovenant on Civil and Political Rights. Fuarthemmors, the use of
offences that are vaque or encompas:s a number of indeterminate situations,
such as thosze in question, further undermine the rights of the persons in
prisom;

fil With regard to the allegations of torture inflicted on
Afif Jamil Hazhar and Aktham Fufaysa, the Working Sromp declares that this
matter do=s not fall within its competence, since the Commiszsion on Huaman
Rights has appointed a special Rapporteur on the question of torture. It
shonuld b= noted from hisz latest report that the Rapporteur had learnsed of the
case of aAktham Hu‘aysza (ESCH . 4,/1222/26, para. 4346) but not of the allegations
concerning Afif Jamil Mazhar.

6. In the light of the abowve, the Working Sromp decides:

The detenticn of Afif Jamil Mazhar, fsktham Hutaysa, Hizar Hayouaf,
Ya‘qub Hhiza, Hassan Ali, Hussam Salam, Jadi Hawfal ., eohamed #1i Habib,
Thab=d tHrad and Bassam #l-sfhaykh i=s declared to b2 arbitrary, b=ing in
contravention of articles 4, 13, 20 and 21 of the Uniwversal Declaration
of Human Rights, and articles 2, 13, 21 and 22 of the Internaticnal
Covenant on Civil and Political Rights and falling within category II of
the principles applicable in the conszideration of the cases submitted to
the Working Sromp.
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7. conzequent upon the decizion by the Working Sroup declaring the detention
of these persons to b= arbitrary,. the Working Group requests the Sowvermment of
the fyrian Arab Republic to take the necessary steps to remedy the situation,
in order to bring it into conformity with the nomm:s and principles
incorporated in the Universal Declaration of Human Rights and in the
International Sovenant on Civil and Political Rights.

= The Working Sromp decides to bring this decision to the notice of the
Sp=cial Rapporteunr on the question of torture in so far as afif Jamil tazhar

iz concerned.

Adopted on 29 April 19az
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DECISTION Ho. 11,/12%2 (SYRIAWN ARAME REPUTRLIC)

Commanication addressed to the Govermment of the Syrian arab
Republ ic on ¢ Hovembsr 1332,

concerning thhammad tunir Wissouti, abdullah cuabbara and
Hazsh® At Tuma, on the cne hand,. and the Syrian Arab kRepublic, on the
other .

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has besn
forwarded by the Govermment concernsed in respect of the cases in question.
With the expiry of more than 20 (ninety) day:s since the transmittal of the
letter by the Working Gromp, it is left with oo option but to procesd to
render its decision in respect of =ach of the cases of alleged arbitrary
detent ion brought to its knowledgse.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Syrian Arab Republic. In
the abzence of any cooperation from the Govermment . the Working Sroup bel ienves
that it iz in a position to take a decision on the facts and circumstances of
the casze, especially since the facts and allegations contained in the
comminication have not been challengsed by the Govrermment .

5. The Working Sromp considers that

fa) thabammad Eanir HMissouti, detainsed on 2 Hay jor 5 Septembsr) 1227,
Abdullah Qmabbara, detainsd on 4 Hay 1227, and Fash' At Tuma, detained
on 25 FPebruary 1323, all lasmeers and members of the Sentral Committes of the
Commanist Party, have been deprived of their fresdom, without any charge or
accusation being brought against them, in accordance with the provisions of
the Martial Law which has been in force in the Syrian Arab Republ ic
since 1362 ;

tb Procesdings before the ftate fecurity Supreme Court have been
inztituted only against Enhammad Honir Hizssouti, and then only since
Septembar 1232 ;

ad] The detention, regardless of the grounds therefor. is arbitrary
within the meaning of the temms of category IT of the principles referred to
in paragraph 2 of this decision. The only reason for the detention in actual
fact - and this has not been contradicted by the Govermment - is that thesy
belong to a particular political party. which iz a legitimate exercize of
freedom of expression, opinion and political association and of the right to
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take part in public affairs set out in articles 13, 20 and 21 of the Universal
Declaration of Human Rights and 1% and 22 of the International CJocrenant on
Zivil and Political Rights;

oy Fuarthermmore, the Working Srouap, in its latest report to the
Commission on Human Rights (E/CH.4/1932/24) , expressed concern becaunze wveary
often declarations of constitutional state:s of emnergency tend to be used
continually, which iz "a fruitful somrce of arbitrary arrests". This i=s the
case with the fyrian Arab Republic.

6. In the light of the abowve, the Working Sromp decides:

The detention of khhammad Eunir Hissouti,. Abdullah cmabbara and
Hash® At Tuma is declared to be arbitrary. being in contravention of
articles 13, 20 and 21 of the Univerzal Declaration of Human Rights and
articles 12 and 22 of the Imternaticonal Covfenant on Civil and Political
Right=s and falling within category IT of the principle:s applicable in the
consideration of the cases submitted to the Working Sroup.

7. conzequent upon the decizion of the Working Sroup declaring the detention
of the person in question to b= arbitrary. the Working Sroup requests the
Gorernment of the Syrian Arab Republ ic to take the neceszary steps to remedy
the situation in order to bring it into conformity with the norms and
principles incorporated in the Universal Declaration of Human Rights and in
the Imternational Qovrenant on Civil and Political Rights.

fAdopted on 20 April 19a:z
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DECISTOH Ho. 1271932 (CURA)

Commanication addressed to the Govermment of Cuba on 1 July 1332,

concermning : ¥ndamiro Restano Diaz, on the one hand. and the
Republ ic of <uba, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with appreciation the infomation forwarded by
the Govrermment in respect of the case in question within 20 days of the
transmittal of the letter by the Working Sroup.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticns made,. the Working Sroup welcomes the
coop=ration of the Govrermment of the Republic of Cuba. The Working Sroup
b=l iswres that it iz in a position to takse a decision on the facts and
circumstances of the caze, in the context of the allegation:s madse and the
rezponse of the Govrermment thereto.

5. In rendering its decizion, the Working Sroup, in a spirit of cooperation
and coordination, has also taken into account the report of the Sfp=cial
Rapportenr on human rights in Cuba (ESCH . 4/1222/29)

6. The Working Sromp considers that

fa) fccording to the allegation, Yndamiro Restano Diaz was detained
on 20 December 1331 by officials of the ftate fecurity Department . He was
later tri=ed by the Havana People’s Court on 20 Hay 1332 and convicted of the
offence of rebsllion. Restano iz the president of the "Mowvimiento de Armonia®
organization, which claims to b= pacifist. The sentence was 10 years
deprivation of fresdom;

tb In itz reply., the Govermment confirms the date of the detention and
th=e trial, together with the sentence. Unfortunately, the Sovermment do=s not
mention any act constituting rebellion, nor do=s it challenge the facts
indicated by the source, which werse communicated to it;

ad] The Sp=cial Rapporteur on human rights in Cuba refers in
paragraph 40 (dy of his abovre-mentioned report to the situation under
consideration and, in regard to essentials, confixrms the facts alleged in the
communicat ion ;

oy fccordingly,. the Working Sroup fesl:s certain that the acts
attribtmted to Restano are that the "Hovimiento de armonia" group is trying to
changs the country's political , economic and cultural system by wiclent means.
including sabotage and attacks against the police and political leaders;
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(= Hor has there be=n any denial of the assertion by the complainant
that the aim of the Hovement in question is to contribmte to a transitiom
from State socialism to democratic socialism and that, since it was founded
in 1330, it has constantly and publicly rejected the use of violence in the

process of political changs;

it To act as head of a political opposition movement - in other words,
according to the information, the "Movimiento de Armonia" group - is simply
lawful exercisze of the rights to fresdom of expression and opinion and to
political association, enunciated in articles 13, 20 and 21 of the Uniwversal
Declaration of Human Rights and articles 1% and 22 of the International
Conrenant on CSivil and Political Rights, which, even though the Republic of
Cuba iz not a party to it, iz applicable in accordance with the decizion by
the Working Sroup in its Deliberation Ho. 02;

e g In accordance with the Sroup s method of work, detention on the
ground:s of legitimate exercise of the basic human rights in question is
arbitrary and falls within category II. mentionsed abonre,

7. In the light of the abowe, the Working Sromp decides the following:

The detention of ¥ndamiro Restano Diaz is declared to b= arbitrary,
b=ing in contraventiom of articles 13, 20 and 21 of the Universal
Declaration of Human Rights and articles 1% and 20 of the International
Covenant on Civil and Political Rights, and fall:s within category IT of
the principles applicable in the conszideration of the cases submitted to
the Working Sromp.

= conzsequent upon the decizion declaring the detention of the person named
to b= arbitrary, the Working Sromp requests the Govrernment of the Republic of
Cuba to take the necessary steps to remedy the situwation in order to bring it
into conformity with the provisions and principles incorporated in the
Universal Declaration of Human Rights and in the International Coerenant on
Zivil and Political Rights.

Adopted o 29 April 1a9az
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DECISTIOH Ho., 12,1232 (MMALAWI)

Commnication addressed to the cowvermment of Halawi on
& Decembsr 1332,

concerning:  orton Chirwa, Vera Chirwa and Chihana Chakfwa, on the
cn=e hand, and the Republic of Halawi, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has been
forwarded by the Govermment concernsed in respect of the cases in question.
Rith the expiration of more than 20 days from the transmittal of the letter by
the Working Sromp, it iz left with no option but to procesd to render its
decizion in respect of the cazes of alleged arbitrary detention brought to its

knoeil edgs .
2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Malawi. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of these cases,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. The communication transmitted by the source states that orton Chirea,
born on 21 Januwary 121%, a statesman and lasmyer, and his wife Yera Chirwa,
alzo a lawmer, were arrested on 24 December 1921 at Chipata, Zambia (or in
Hichingi District, Malawi) . It further states that they were subsequently
tried and found guilty of treason by the southern Regional Traditional Soart
in Blantyre which sentenced them to death. Their guilt and penalty were
confirmed by the Wational Traditiomal <Sourt of appeal . but the death sentence
was commuted to life impriscoment by the President. The two detainees were
apparently held in the Central Region of Zomba.

6. fccording to the source, the detention of the Chirwas is arbitrary
becansze of the followming thres fundamental irregqularities of procedure at
their trial:

fa) The Govermment did not produce sufficient proof that the Chirwas
had committed an act of treason. According to the law of Malawi a person
commits treazon when he engage:s in conspiracy or attempbed conspiracy to
overthrom the legally constituted Govermment by force or by other illegal
means (Penal <ods, chap. T7:01, para. 22 (1) {a)) . The dourt of Appeal
expressly acknoqledged that in the case of the Chirwas: no proof was produced
of the existence of weapons, the direct uze of force, or a demonstration of
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force or that force might hawe been used. The only point establizhed with
certainty was that the Chirwas: belonged to an organization opsrating outside
Halawi which advocates political reforms in Halawi.

tb In the case of the Chirwas,. the courts vioclated MHalawi law by
acting beyond their posers . According to Halawi law, a regional traditional
court has competence only ovver indiwviduals who live and have conmitted
offences in Halawi. However, as explained by the Court of appeal . the alleged
acts of treazon of which the Chirwas were accused all took place outside
Halawi, and the Chirwas, who had been in exile for a long time, were not
living in Malawi.

ad] The Chirwas asked to eercisze their basic rights to have a couansel
for their defence and to summon wWwitnesses to testify in their favomr, bat
these requests were refused. The Court of Appeal adwmitted that there were
procedural irregqularities during the trial of the Chirwasz . Hevertheles:z,
without substantiating its deciszion and with one dissenting opinion the CJourt
of App=al confirmed the Chirwass guilt and the sentence imposed on them .

7. The communication also menticned that Chihana Chakfiwa, aged 52, a trade
union leader, was arrested by the police on ¢ April 1232 at Hamuga airport.,
Lilongwe, when he was leaving a planse. fince that date he has been detained
without trial and is currently believed to be imprisonsed in Zomba. He was
reportedly accused of unspecified acts of seditiom.

= fccording to the source, the detention of Chihana Chakfwa was dus sclely
to his trade union activities and his adwvocacy of non-vioclent democracy . and
violated his right to fresdom of expression and association. It shouwld b=
noted that on 7 April 1232 the Working Sroup issused an urgent appeal to the
Gorernment of Malawi to give Chihana Chakfwa adequate medical treatment as
required by hiz state of health and to easze his conditions of detention. The
Gorernment of Malawi has not yet responded to this appeal |

Q. A letter dated 22 october 1232 address=d by the source to the
Borking sromp, stated that Srton Chirwa had died in prison on 19 <october 12392,

10. It zhould lastly be noted that in a press release dated 24 January 1532
Hr. Famuza Banda, the Life President of Malawi, announced that for strictly
hamanitarian reasons he had decided to grant a pardon to Vera Chirwa,. who was
freed the same day. The same press releaze confirmed the death of her hushand
in prison.

11. 111 of the abowe shows that the detention of arton and Yera Chirwa and
the detention of Chihana Chakfwa were dus solely to their pro-democratic
activities; they were in fact only exercizing fresly their rights to fresdom
of opinion, expression and association. It also shows there was no indication
that they resorted to violences in their activities, or incited vioclence or
threatensd national security or public order in any way. It should b= added
that their wery harsh conditions of detention might have been the cause of the
death of <rton Chirwa and justified the Working Sroup’s urgent appeal to the
Gorernment of Halawi concerning chihana Chakfwa, an appeal that has
unfortunately gons unanswersd .
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1z. In the light of the abowe, and taking into account the provizions of
paragraph 14 (a) of its methods of work as they concern Vera Chirwa, who has
been fres=d, the Working Sroup decides:

The detention of Srton Chivwa, Wera Chirwa and Chihana Chakfwa is
declared to b= arbitrary. being in contravention of articles 2, 10, 11,
132 and 20 of the Universal Declaration of Human Rights, and articles 3,
10, 14, 1% and 21 of the International <owvenant on Civil and Political
Rights, and falling within categories IT and ITII of the principles
applicable in the consideratiom of the cases submitted to the Working
Gronp .

1z. conzequent upon the decizion of the Working Sroup declaring the detention
of Chihana Chakfwa to b= arbitrary, the Working Sroup requests the Govermment
of Halawi to tahke the necessary steps to remedy the situation in order to
bring it into conformity with the provizions and principles incorporated in
the Tniversal Declaration of Human Rights and in the International <ovenant on
Zivil and Political Rights.

14 . Having declared the detention of <orton Chirwa and Yera Chirwa to be
arbitrary, the Working sroup requests the Govrernment of Halawi to take note of
itz decizion and in the light thereof to take such steps as are necessary to
bring its actions into conformity with the provisions and principles
incorporated in the Universal Declaration of Human Rights and in the
International Sovenant on Civil and Political Rights.

fAdopted on 20 April 19a:z
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DECISTON Ho. 1471942 (WIET Wi

Communication addressed to the sowvermment of Wist Ham on
12 HMay 1552 .

concermning:  Hguyen Dan gue, on the one hand, and the socialist
Republ ic of Yist Ham, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with appreciation the infomation forwarded by
the Govrermment concerned in respect of the case in question within 30 days of
the transmittal of the letter by the Working Sroup.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticns made,. the Working Sroup welcomes the
cooperation of the Govermment of Yiet Ham. The Working Sromp transmitted the
Gorernment ‘s reply to the source, but to date the source has not respondsd.
The Working Sroup bel iewres that it iz in a position to take a decision on the
facts and circumstances of the case, in the context of the allegations mads
and the response of the Gorermment thereto.

5. Hoguyen Dan gne, 42 years of age, a radictherapist and head of the
Cho-Ray hospital in Ho Chi Hinh City, was arrested on 14 January 1230,

Cn 29 Honrember 1291 he was tried and convicted under article 72 of the
Criminal CJode, which prohibits "activities to overthrom the Govrernment of the
people". He was sentenced to 20 years® imprisonment and 5 years® restricted
rezidence. He is now reportedly in the Phan Dong Lau prison, Sia Dinh,

Than Pho, in Ho Chi Minh <ity.

6. faccording to the source, Houyen Dan oue was one of the founder membars
in 1330 of a political movement called Cao Trao Hhan Ban (Humanist High Tide
Honrement) . Cn 11 MHay 1230 the movement published a declaration calling on all
Yistnamess, as well as persons outside Yiet Ham, Lo sign a petition for
non-violent political, social and economic reforms. including the introduction
of a multi-party system, in Viet Ham. Hguyen Dan gnes arrest followed
shortly afterwards, on 14 June 1250, on 22 october 1251 ja month before the
trial). an official gazette Php Luat (Laws and regulations; said that

Hoguyen Dan e had used hiz surgery in Ho Chi Minh City to engage in
propaganda against the Sovermment . According to the gazette, when

Hoguyen Dan e was arrested in June 1330, the authorities found at his home
thouzands of copises of documents ready for distribution, calling on the
Yietnamese to cverthrom the Government and to bunild "a nation with human
right=".
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7. The source of the communication states that, for the 12 months up to the
time he was convicted, Hguyen Dan one was denisd the right to the assistance
of counsel and that. in the course of his trial. which was held in camera, he
was denied the right to sp=ak in hizs own defencs.

= The source adds that the crime of "engaging in activiti=s to owverthrom
the Govrermment of the people", establizhed in article 72 of the Vietnamese
Criminal QJode, draws no distinction betwesn armed or violent acts. which might
constitute a danger to national security, and non-violent exercise of the
rights to fresdom of expression and association.

Q. In its reply. the covermment, which confimms as indicated by the source
that Hguyen Dan one was prosecuted, tried and conwvicted for violating the
terms of article 72 of the Vistnamess Criminal <ode, none the les:s adds that
the trial was held publicly on 2% Hovember 1231 in the People’s Jourt in

Ho <hi Minh City, which sentenced him to 20 years® impriscomment for his
activities to overthrom the Gowvernment. The Gowermment of the focialist
Republ ic of Yist Ham alzso stated that Hguyen Dan one was not a political
prizoner, nor was he subjected to so-called "arbitrary detention or
cinvoluntary or enforced disappearance". The Govermment also maintains that
he was sentenced fairly by the court in accordance with the law.

10. It therefore follows from the foregoing that the charge against

Hoguyen Dan one, which entailed a sentence of 20 years® imprisonment, is that
he vioclated article 72 of the Vietnamese Criminal <ode, which "prohibits®
activities to overthrow the Govermment of the people. But as pointed out by
the source and not contradicted by the Govrernment, Hoguyen Dan one's arrest
came shortly after a political movement called Cao Trao Hhan Ban, of which he
was one of the founder members, published a declaration calling for signatures
to a petition for non-viclent political , economic and social reforms. with the
introduction of a malti-party system. The Working Sromp considers that this
iz the real reason for Hguyen Dan one’:s arrest and conviction, since the
Gorernment of Yist Ham sesms to liken what iz simply peaceful exercize of the
rights to fresdom of opinion, expression and association to "activitie=s to
overthrom the sovermment of the psople".

11. In the light of the abowe, the Working Sromp decide:s the following:

The detention of Hguyen Dan e is declared to be arbitrary. being
in contravention of articles 1% and 20 of the Universal Declaration of
Human Rights and article:s 1% and 22 of the Internaticonal Cowvenant on
Civil and Political Rights, and fall:s within category IT of the
principles applicable in the consideration of the cases submitted to the
Working Sroup.

1z. conzequent upon the decizion declaring the detention of Hoguyen Dan e to
b= arbitrary, the Working Sromp requests the Govrernment of the Socialist
Republ ic of Yist Ham to take the neceszary step:s to remedy the situation in
order to bring it into conformity with the provizions and principles
incorporated in the Universal Declaration of Human Rights and in the
International Sovenant on Civil and Political Rights.

fAdopted on 20 April 19a:z
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DECISTON Ho. 1571942 (WIET Wi

Communication addressed to the sowvermment of Wist Ham on
& Honrember 19592 .

concermning:  Hguyen Fhaco Chinh, Doan Wist Hoat,. Doan Thank Lism.,
Lo Hgoo Long and Fguyen <hu, on the one hand, and the socialist Republic
of Wiet Wam, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communications received by it and found to b= adwissible, in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has besn
forwarded by the Sowvermment in respect of the cases in question. With the
expiry of more than ninety (30 days since the transmittal of its letter, the
Borking sromp is left with no option but to procesd to render its decision in
respect of the cazes of alleged arbitrary detention brought to its knowledgs.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Viset Ham. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstance of the cases,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. The cazes in question communicated to the Working Sroup were as folloms:

- Hoguyen Fhac <hinh, 70 y=ars of age, a lawnyer. membsr of the Vistnamese
Bar hssociation, writer, member of the Vietnamese branch of the Pen Club. He
was reportedly arrested on 27 December 1375 at his home in Ho Chi Hinh ity by
two security agents who took him to the "district security office", "to answer
a complaint lodged against him by one of his former clients". Since that date
he iz zaid to have been held, without charge or trial,. in a namber of places
of detention. The reason for hiz arrest was reportedly "expressing

ant i- revolut ionary thoughts";

- Doan Yist Hoat, 50 years of age, an English teacher in an agricultural
collegqe and former administrative vice-chancellor of the Yan Hanh University.
He iz also zaid to have been involved in publishing and distribmting "Fres=
Forum" a publication which wasz regarded az illegal and which advocated haman
rights, political plurali=m and democracy in Yiset Ham. He was allegedly
arrested on 17 December 13230 at his home in Ho Chi Hinh City and has been held
since then, without trial, in the following places of detention: Chi-Hoa
Prizon; a temporary detention centre in the district of Binh Thanh, Ho <hi
Hinh <ity, and Phan Dang Lo Prizon (district of Binh Thanh) , where he iz =zaid
to b= held at the present tim=e. He iz reportedly charged with activities to
overthrom the sovermment of the people, under article 72 of the Criminal <ode.
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fccording to the source, Doan Yist Hoat is being held in viclation of
his right to fresdom of expression and association.

- Doan Thanh Lism, 52 years of age., a lawyer. former co-director of the
"sho=shine Bows", a charity organization. He is reported to have been
arrested on 22 April 1320, tried and convicted on 12 Hay 1332 to 12 yearse
imprizomment for "acts of propaganda against the socialist regime". At the
present time he iz zaid to b= held in the Phan Dang Lou Prizon, <iai Fhung.
Ho Chi Minh <ity;

fccording to the source, Doan Thanh Lism s arrest ocourred shortly after
he met Hick Malloni, a foreign journalist who went on to publizh an article
criticizing the Vietnamese Govrernment in the "Far Eastern Economic Revisa",
The source adds that Doan Thanh Liems arrest and conviction seem to have heen
bhased on thres documents: an article found at his home, written by an
american friend (Dong Hostetter) concerning the non-viclent overthrow of
comminizsm in Eastern Europs and the role played by the Catholic Church in that
desrel opment ; comments criticizing the Vietnamese Gorernment © s eduacatiomn
system, found in Doan Thanh Liem*s personal diarny and notes suggesting
legizlative changses in Yist Ham, that Doan Thanh Liem showed to his friends.

fccording to the source, these activities are protected by article 13 of
the Tniversal Declaration of Human Rights and article 13 of the International
Conrenant on Civil and Political Rights, guarantesing the right to fresdom of
opinion and expression.

- Do Hgoo Long. 56 years of age,. an economist, fomer co-director of the
"sho=shine Boy:s" charity organization. He is said to have been arrested on or
abomt 22 April 1%%0 and has been held since that date, without charge or
trial. After he was arrested, Do Hgoo Long was held in the Phan Dang Luu
Prizon in Ho <hi Minh <ity. In July 1232 he was said to hawve be==n taken to
th=e Chi-Hoa Prizon hospital, in the same city. At the present time, he i=s
reported to hawe left hospital but iz still being held in the Chi-Hoa Prison.
Th=e source do=:s not know the precise charges against Do Hgoo Long. buat

b=l iswres that he iz accused of spying as a result of his contacts with
foreigners. The foreigner: include Hick Mallondi, the journalist mentioned in
case Ho, 2; MHichasl Horroe, an imerican busines:sman who was expelled from
Yiet Wam after being accused of spying - an accusation denied by the person
concerned ; and Richard Hughes, the american founder of the "Sho=shine Boys"
charity organization, which iz intended to help strest children displaced by
the war. The source also states that the law applised was article 71 of the
Code of Criminal Procedurse, which allows temporary detention for the purposes
of the investigation. According to the source, this law al=so provides that
any detention in excess of eight months: requires authorization from the Chief
Prosecutor of the People’s Supreme Control Body. The source adds that there
iz no indication of any such authorization being granted in the case of

Do Hgoo Long .

- Hoguyen <hu, &0 years of age, a Protestant clergyman of the Evangel ical
Church of Viet Ham and a teacher, living in Kontum, in the province of

Gia Lai-Fon Tum. He was reportedly arrested by six security agents at his
home on 12 Hay 1330, The arrest was connected with a namber of decizions that
were disclosed on 10 Hay 1330 by the Pecple’s Committes of his place of
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rezidence. The Committes is zaid to have referred to a police report accusing
the clergyman of organizing an unlawful mesting at hiz home, and concluding
that Pastor Hguyen <hu was a danger to "collective security". The Committes
iz alzo zaid to have accused the Evangslical Church of viset Ham of being "in
the service of the mericans" and supporting the "United Front in the struggle
for appressed Races" (FULRS - an armed opposition mowvement active in the

region) .

fccording to the source, the clergyman is still be=ing held without charge
or trial, for exercising his rights to fresdom of expression, fresdom of
association and fresdom of religiom.

6. In the caze of Hguyen Fhac <hinh, it shomld be noted that, in a letter
addresszed to the fecretariat on 2 January 1332, hiz wife stated that he was
releazed on 27 December 1332 from the re-s=ducation camp where he was being
held. hAccordingly, in accordance with paragraph 14 {a) of the Sroup’s methods
of work, the caze iz filed.

7. Az to the other persomns mentionsed in the communication, it se=ms that
they are accused of engaging in activity to promote human rights, political
Plurali=zm and democracy in Yist Ham (the case of Doan Yist Hoat) . or being in
contact with foreigners, United states journalists in this instance, who had
criticized the political or educational system in Yist Ham (Doan Thanh Lism,
Lo Hgoo Long, Hguyen <Chuy when, in doing o, they were simply exercizing their
rights to fresdom of opinion, expression and association. In additiom, they
hawe not been recognized the right to be tried fairly without undus delay,. not
to mention the fact that most of them have been held without charge.

= In the light of the abowe, the Working Sromp decides the following:

The detention of Doan Yiset Hoat, Doan Thanh Lism, Do Hgoo Long
and Hoguyen <hu is declared to b= arbitrary. being in contravention of
articles 2, 10, 11. 1% and 20 of the Universal Declaration of Human
Rights and articles 3, 10, 14, 13 and 21 of the Internaticonal Jovenant
on <ivil and Political Rights, and falls within category IT of the
principles applicable in the consideration of the cases submitted to
the Sroup.

Q. consequent upon the decizion declaring the detentiom of Doan Yist Hoat,
Doan Thanh Lism, Do Hgoo Long and Fguyen chu to b= arbitrary, the Working
Group requests the Govrermment of the focialist Republic of Viet Ham to take
the neceszary steps to remedy the situation in order to bring it into
conformity with the provizion:s and principle: incorporated in the Universal
Declaration of Human Rights and in the International Sovenant on Sivil and
Folitical Rights.

fAdopted on 20 April 19a:z
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DECISTCH Ho. 16,1932 (IHDCOHES Th)

Commuinication addressed to the sowvermment of Indonesia on
2 April 188z,

concerning:  Arswendo Atmowiloto, on the one hand, and Indonesia,
on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with appreciation the infomation forwarded by
the Govrermment concerned in respect of the case in question within 30 days of
the transmittal of the letter by the Working Sroup.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made the Working Gromp welcomes the
coop=ration of the Govrermment of Indonesia. The Working Sroup transmitted the
reply pronrided by the Govermment to the source bmt, to date, the latter has
not provided the Working Group with its comments. The Working Sroup bel isvres
that it iz in a position to take a decision on the facts and circumstances of
th=e casze, in the context of the allegations made and the response of the
Gonrermment thereto.

5. Certain facts are not in dispute: that of the arrest of

Arswendo Atmomiloto in october 1290 and his subsequent conviction in

April 1%21; that the arrest was a direct consequence of the publication in
the weskly "Honitor" of which he iz the editor, iz alszo not in dispute.

Th=e publication reflected the results of an opinion poll on the popularity
of personalities in which Prophet kohammed ranked =lewventh. This, according
to the Govrermment . "incited demonstrations in many quarters demanding that
action b= tahken against the tabloid and the person who conducted the poll™.
The Gonrermment contends that My, Atmowiloto committed an offence in wiclatiom
of the rights and duti=s of the pres:s in articles 2 and 2 of (Press) Law

Ho. 11/1366, in conjunction ©o Law Ho. 4/1967 and Law Ho. 2171322,

My . Atmowmiloto, brought to trial, was found guilty of viclating

article 156 {a) of the Indonesian Penal Code (BEUHEY and of article 4 of
Presidential Decres Ho. 171965, The Court of First Instance of Central
Jakarta sentenced Hr. Atmowmiloto to five years imprisomment . on appeal the
High <onrt of Jakarta reduced the sentence to four years and six months. In
Honrember 1521 the Supreme Sourt upheld the conviction and found My, Atmosmiloto
guilty of "intentionally misusing a publication for personal purposes,
resulting in a vioclation of the functions and duties of the press".

6. <n the baziz of the abowve the Govermment contends that recourze to the
applicable law:s having affordsd Hr. Atmowiloto an opportunity to use all legal
proceszes conducted in a correct and fair manner in accordance with the
exizting criminal law procedure disentitles the Working Sromp to consider the
case admissible, kesping in mind its owm methods of work.



E/CH . 4/1904 27
page 70

7. The Govrermment = position do=s not take note of category IT of the
principles applicable in the conzideration of cases submitted to the Working
Group. The said category deals with cases of deprivation of fresdom when the
facts giving rise to the prosecution or conviction concern the exercisze of
some of the rights and fresedoms protected by the Universal Declaration of
Human Rights and the International Sovenant on Sivil and Political Rights.

= article 13 of the Univerzal Declaration of Human Rights stipulates that
evaeryons has the right to fresdom of opinion or expression; this right
includes fresdom to hold opinion:s without interference and to sesk, receive
and impart information and ideas through any mediz and regardless of
frontiers. Similarly, article 13 of the International <ovenant on Sivil and
Political Rights ensures everyons the right to hold opinions without
interference. The right to fresdom of expression includes fresdom to sesk,
receive and impart information and ideas of all kinds. regardless of
frontiers, =ither orally, in writing or in print, in the form of art, or
through any other media of his choice. Such rights are subject only to such
reztrictions as are provided oy law and necessary for the respect of the
rights or reputations of others or for the protection of national security or
of public order or of public health or morals.

Q. Arswendo atmomiloto’s publication in the weskly tabloid "Honditor" the
result of the opinion poll on the popularity of personal ities, which he
himzself carried out, wasz an exercise of the right to fresdom of expression
and, was in no way designed to, either directly or indirectly, adwersely
affect the rights or reputaticons of others. Hor doss such a publication
jecpardize national security, public order, public health or morals. The
pronrizions of law that Hr. Atmowiloto is zaid to have vioclated hawve not been
clearly stated. Assuming, hosewver, that statuting provizions prohibiting
publications of the nature we are dealing with were to b part of the law,
such legislation would clearly not b= in conformity with acceptable
international norms and standards as set omt abonre.  The conclusion that

Hr . Atmomiloto intentionally misused a publication for personal purposes,
violating the functions and duties of the press doss not specify the functions
and duties zaid to hawve been viclated. For such duti=s to be enforced. these
milst relate to respecting the rights and reputations of others or for the
protection of national security or public order or public health or morals.

10. Prozecutions and convictions based on laws which do not protect the
legitimate right to fresdom of expression mist be regarded as cases of
deprivation of fresdom. This principle applies squarely to Hr. Atmowilotor s
prosecution and conwvict iom.

11. In the light of the abowve the Working Sroup decides

The detention of Arswendo atmomiloto iz declared to be arbitrary
b=ing in contravention of articles 3 and 1% of the Univerzal Declaration
of Human Rights, and articles 2 and 1% of the Internaticonal Cowvenant on
Civil and Political Rights and falling within category II of the
principles applicable in the consideration of the cases submitted to the
Working Sroup.
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1z. conzequent upon the decizion of the Working Sroup declaring the detention
of Arswendo htmomiloto to be arbitrary, the Working Sroup requests the
Gorernment of Imdonesia to take the neceszary step:s to remedy the situation in
order to bring it into conformity with the nomm:s and principle: incorporated
in the Universal Declaration of Human Rights and in the International <ovenant

on Civil and Political Rights.
fAdopted on 20 April 19a:z
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DECISTIOH Ho., 17,/1232 [(ISRAEL)

Communication addressed to the cowvermment of Israsl on
10 Decemb=r 1932 .

concerning:  fami Abu famhadanah. on the one hand. and the ftate of
Izra=l, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
been forwarded by the Govrermment concerned in respect of the case in question.
With the expiration of more than ninsety (200 days of the transmittal of the
letter by the Working Gromp, it is left with oo option but to procesd to
render its decision in respsct of the cases of alleged arbitrary detention
bromght to it:s knowledgs.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Govermment of Israsl. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the casze,
esp=cially since the fact:s and allegation:s contained in the communicaticm
hawe not been challenged by the Sowvermment .

5. Zami Abm famhadanah was first arrested on 27 Juns 1321 at the age of 12.
Upon his releaze after conviction, he has subsequently suffered detentiom
intermittently by a string of adwinistrative detention orders =sach effective
for =six months. It is alleged that on 10 June 19230, soon after he got married
in April of the =zaid year., he was again arrested pursuant to the issuance of
a 12z-month administrative detention order dated 22 MHay 1290, Since then, he
iz alleged to be continuouzly in detention. A fresh order issused while in
detent ion extendsd the pericd of detention t£ill Hay las2. Before the
expiration of the period of detention, in January 19232 the then Govermment

of Isra=sl ordered the expulsion of fami Abm famhadanah, along with 11 others.
While petitions challenging the expul:sion: were pending before the High CJourt
of Justice, the new Israsli Govrermment . while cancelling the said orders,
izzued fresh administrative detention orders. The result b=ing that

Sami Abm famhadanah continues to be in detention.

6. Following the cancellation of his expulzion order but b=fore the
izzuance of a fre:sh order of detention, fami Abu fambadanah gawve hi=s lasnrer
on 27 August 1292 an affidavit the following extracts of which are relevant:

"T am convinced that had T been relessed. I wonld have been able,
az a frese and independent man, to contribute to the well-being of others.
By ‘others* I mean my family and in particular my mother and my old
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father fjand) my wife with whom I liwved for just two months and my little
daughter Beirut who has met me only behind the bars. By others I al:=o
mean my community and my pecple.

"T hawve never practized violence nor advocated it as means to
achiswve political, socizal or national aims, let alome personal . It was
the deportation order that had throem me off my mental balance to suach a
degres that in my testimony before the appeal committes I said: <if I am
deported, I will return to my homeland armed:

7. The apparent reasom for fami Abm famhadanahs continmed administrative
detention iz the allegation that he was an activist in the Unifisd Hational
Leadership (UHL) of the Intifada on behalf of "al-Fatah", a faction of the
Palestinse Liberation <rganisation (PLex . While dealing with the challengs to
the detention order of 22 Hay 1320, the judge, after perusing the classified
informat ion pronrided by the General Security Service (E858) , none of which was
shoem to Sami abu Samhadanah or his lawnyer, found that his activitie: intended
to harm the security of the region and its inhabitants. The detention withoat
chargse, trial or interrogation was held to b= justified. The withholding of
information from Sami Abn famhadansh or his lawyer was for protection of the
G28 somrces of information.

= I iz zignificant to note that when the detention of fami Abua famhadansh
effected under the detention order of 22 Hay 1330 was extends=d,. before its
expiration, by the izsuance of a fresh order of detention, it was allegedly
based on the ground that he had continned his actiwvities in his place of
detention. It iz also reported that fami iba famhadanah has not been
interrogated since 1227, Also, no attempt has been made to bring him to
trial szince his administrative detention began in 1925 .

Q. It iz no doubt true that the al-Fatah movement has besn advocating
violence against Israsel . Even accepting the fact that fami Abu fambadanah is
a member of an organization associated or connected with the PLOG, no evidence
has b==n bromght on record to establish ewen prima facie his direct or
indirect complicity in specific acts of wviolencse. There is nothing to suggest
that he has ever advocated viclence., Indesd the affidawit of 27 August 1aa2
iz an affirmation by him of his newver having practised wiclence or advocated
it . He considers resort to vioclence as an act of mental imbalance. Seven
years of almost continuons administrative detention in these circumstances,
milst b= considered to b= arbitrary.

10. Hone can doubt that fami Aba fambadanah, in continuing his activities,
se=hks to achiewe certain political, social or national aims. The anthorities
having issu=ed a fresh order of detention effective £ill 25 Hay 1332, while he
was already under detention by wirtue of an order dated 22 Hay 1330, on the
ground that he had continued his activities in his place of detention,
indicates, in the absence of any material to the contrary, that the pericd of
detent ion was extended, not for hisz active or indirect involvement in any act
of vioclence but for his opinions and non-violent activities.

11. The izsuance of a string of detention orders. spreading over a pericd of
almost seven years, leads to the presumption that the act of detention is
punitive rather than preventive. The fact that Hr. fambadanah has not besn
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interrogated since 1227 and that no attempt has been mads, since 1525, to
bring him to trial, reinforce:s the concluzion as to the punitive nature of
the detention. Besides, by the issuance of a string of detention orders
Hr. fambhadanah has suffersed administrative detention for an obwrion=ly

abuzive pericod of time.
1z. In the light of the abowve the Working Sroup decides

The detention of fami Abu famhadanah iz declared to b= arbitrary
b=ing in contravention of articles 3 and 11 of the Universal Declaration
of Human Rights, and articles 3 and 14 of the Internaticonal Cowvenant on
<Civil and Political Rights and falling within category IIT of the
principles applicable in the consideration of the cases submitted to

the Working Sromp.

1z. conzequent upon the decizion of the Working Sroup declaring the detention
of fami Abm famhadanah to be arbitrarye, the Working Sroup requests the
Gorernment of Israsel to take the neceszary step:s to remedy the situation in
order to bring it into conformity with the nomm:s and principle: incorporated
in the Universal Declaration of Human Rights and in the International <ovenant

on Civil and Political Rights.
fAdopted on 20 April 19a:z
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DECISTIOH Ho., 12,/1232 (ISRAEL)

Communication addressed to the cowvermment of Israsl on
& Honrember 19592 .

concermning:  Walid Zakut, on the one hand. and the state of Israsl.
on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
been forwarded by the Govrermment concerned in respect of the case in question.
With the expiration of more than ninsety (200 days of the transmittal of the
letter by the Working Gromp, it is left with oo option but to procesd to
render its decision in respsct of the case of alleged arbitrary detentiom
bromght to it:s knowledgs.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Govermment of Israsl. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the casze,
esp=cially since the fact:s and allegation:s contained in the communicaticm
hawe not been challenged by the Sowvermment .

5. Walid Zakut was allegedly arrested on 16 Juns 1332, pursuant o the
igznance of a four-month administrative detention order. He i= zaid to be
held at the Eetziot detention centre in somthern Israsl. He is accused

of being an activist in the Democratic Front for the Liberation of

Palestins (DFLE) . At the beginning of 1332 he was appointed az a membsr of
the advizory committes to the Palestinian delegation to the fourth round of
the Middle East peace negotiations. Walid Zakut had been imprisonsed on o a
numb=r of oocasions in the past, in 1327 and betwesn 1923 to 1221, for charges
reportedly relating to his memb=rship of the DFLE.

6. Walid Zakut has allegedly, during the pericd of his four-month detention,
mad=e a statement to his lawyer which indicates that at the beginning of the
peace talks, while in prison, his opinion was that to participate in the peace
talks was a step in the right direction. He states that hiz opinion was
publicized in newspapers. He further states that zince his releasze, all his
activity was political, open and supportive of the peace process. He states
that he has newer practized violence nor called upon others to use it

7. fccepting the fact that Walid Zakut i=s a member of the DFLF which
advocates viclence and carries ont acts of viclence, no evidence has bheen
bromght on record to establish ewven prima facie hiz direct or indirect

compl icity in specific acts of violenwse. There iz nothing to suggest that he
has ewver advocated viclencs., Indesd his statement made to his lawmrers is an
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affirmation by him of his newver having practiszed violence or advocated it. Ho
sp=cific acts have been attribmted to Walid Zakut beyond mere membarship of
the OFLEP. Hiz administrative detention, even for fomr months. in thesze
circumstances, is considered to be arbitrary.

= Hone can doubt that Walid Zakut, in contimming his activities se=sks to
achiswre certain political obfectives. That he was a member of the advi=zory
committes o the Palestinian delegation to the fourth round of the HMiddle East
peace negotiations, bears testimony to his political objectives. The
four-month order of detention was presumably issued not for his direct or
indirect inwvolwement in any specific acts of vioclence but for his opinicns and
non-violent actiwvities. He has till date, in fact. never been told by the
Isra=li civil adwministration {in the Gaza stripy or by anybody =ls= that his
activities were illegal or undesirable.

9. The hazis of the detention of Walid Zakut iz the accusation that he is
an activist memb=r of the DFLE. In the absence of any specific material in
support thereof, such detention cannot be supported in any legal basis.
Hemb=rzhip of an organization cannot provide any legal basi=z for the detention
of a person. For such detention to b= upheld az a preventive measure it must
b= shorm that the person conoerned has committed, or is in the process of
committing acts in furtherance of the objective: of the organization of which
he iz a memb=r. @Walid Zakut<:s detention is in contravention of article a of
the Tniversal Declaration of Human Rights and article 52 of the International
Conrenant on Sivil and Political Rights.

10. In the light of the abowve the Working Sroup decides

The detention of Walid Zakut is declared to be arbitrary and cannot
b= supported on any legal basi=z. It is in contravention of article @
of the Universal Declaratiom of Human Rights, and article 3 of the
International SJovenant on Civil and Political Rights and falling within
category I of the principles applicable in the consideration of the cases
submitted to the Working Sroup.

11. conzequent upon the decizion of the Working Sroup declaring the detention
of Walid Zakut to b= arbitrary, the Working Sromp requests the Govrernment of
Isra=l to tahke the necessary steps to remedy the situation in order to bring
it into conformity with the nomm:s and principle: incorporated in the Universal
Declaration of Human Rights and in the International Sovenant on Sivil and
Folitical Rights.

fAdopted on 20 April 19a:z
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DECISICH Ho. 20,/1%32 (HIGERIA)

Commanication addressed to the Govermment of Higeria on
21 January 1852 .

concermning: Mrs. Gloria Anwuari. on the one hand. and the Federal
Republ ic of Higeria, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that, to date, no infomation has
been forwarded by the Govrermment concerned in respect of the case in question.
Rith the expiration of more than 20 days from the transmittal of the letter by
the Working Sromp, it iz left with no option but to procesd to render its
decizion in respect of the caze of alleged arbitrary detention brouaght to its

knoeil edgs .
2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of allegations made, the Working GSromp wonuld have weloomsd
the cooperation of the Govermment of Figeria. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the casze,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. fccording to the communication from the source, a summary of which has
been transmitted to the Gorermment of Higeria, Sloria Anwmri iz the sister
of a businessman suspacted of having financed the failed coup d &tat in
April 1530, £fhe was arrested on 2 Hay 1330 by members of the Higerian armed
force: on orders from Admiral August Aikhoma, who was Chief of General staff
at that time, and Yice-President of the Republic. sShe was detained until
August 1231 by the directorate of the military intelligence serrice at Apapa,
Lagos. fhe was then transferred to a women’s prison at Kirikiri near Lagos.
Th=e source informed the Working Sromp, at its request on 14 January 19232 that
Gloria Anwymri had been unconditionally releazed on 12 MHarch 1332, According
to the source, Gloria Anvmri had in any case been detained without being
charged, indicted nor tried by a court. sfhe had not even been prosecuted for
participation in the failed coup nor for failing to report the crime of high
treazon to the authorities.

6. The source indicates that Gloria Anemri was held in adwministrative
detent ion under the Decres (Ho. 2 of 12324) relating to the fecurity of the
ftate (Detention of Persons), which giwes the Vice-President of the Republ ic
the poer Lo order the administrative detention for a period of six weshks,
rensmable at any time, of any person who threatens State security or the
national economy . A 1330 amendment to the Decres established a committes to
reviss these detentions every six wesks but, according to the source, the case
of Gloria Anwymri has not been considered by thiz committes.
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7. The source states that in December 1230, following an action brought
b=fore the Lagos sSupreme CJourt, Judge Fessington ruled that the caze of
Gloria Anymri was not within his competence bt within that of the Council of
the Armed Forces. the Souncil of ftate and the Pederal Edecutive Jonncil .
Hone the less, on 2 February 1231, the Supreme Court reportedly ordersed the
Gonrermment to issue a warrant for the arrest of Gloria hAnsmri, to ensure that
the legal obligation to renss the warrant every six wesks was respected,
considering that the detention was arbitrary in character as the warrant had
not been rensged since 1% Hovenber 13%0.  hccording to the source, the
representative of the Govvermment replisd that the Supremse Court had al ready
received the relevant documents authorizing the detention and, in Juns 1231,
Judge Hessington had deferred the case becausze, in his wiew, it was not within
hiz competence and had rensted the order to release Gloria Ansmri, inter alia,
for humanitarian reasons.

= It iz apparent from the facts as described above that Gloria Anwmri was
kept in detention without charge from 2 May 1930 to 12 March 1292, becaunse
she was the sister of a person suspected of having financed the failed

coup d 8tat. Imring her detention, she was deprived of her right to use the
legal procedurs which would have alloesed her to state her objections to her
detention, as w=ll as her right to a fair trial, rights guarantesd by
articles 3 and 10 of the Universal Declaration of Human Rights and

articles 3 and 14 of the International Jovrenant on Civil and Political Rights.

Q. In the light of the allegations madse by the source and,. in particular,
thosze concerning the alleged ground:s for the detention of Sloria Aansmri, as
well as those relating to abnormal judicial procedure, allegations which have
not be=n challenged by the Wigerian Gowermment - in the absence of any
information from it, and in accordance with paragraph 14 Jay of its methods of
work, the Working Sroup considers that the non-observance of Figerian legal
norms makes it manifestly impossible to link the detention of Sloria Ansmri to
any legal baszis and justifies the following decision.

10. In the light of the abowve, the Working Sromp decides:

The detention of Sloria Anwari from 2 Hayr 1330 to 12 Harch 19232 is
declared to b= arbitrary. being in contravention of articles 3 and 10 of
the Universal Declaratiom of Human Rights and articles 3 and 14 of the
International Jovenant on Civil and Political Rights, and falling within
category I of the principles applicable in the consideration of the cases
submitted to the Working Sroup.

11. Having declared the detention of sloria Anemri to be arbitrary. the
Borking sromp requests the Gowvrernment of Higeria to take note of its decision
and, in the light therecf, to take such step:s az are necessary to bring its
actions into conformity with the norm:s and principles incorporated in the
Universal Declaration of Human Rights and the International CQoerenant on Sivil
and Political Rights.

fAdopted on 20 April 19a:z
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DECISICGH Ho. 2171882 (RERCa0o0)

Comminication addressed to the cowvermment of Horocco oD
& Howember 18382,

concermning: My, Houbir El amacui. on the one hand. and the
Eingdom of morocco, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that, to date, no infomation has
be=n forwarded beyr the Govrermment in respect of the casze in question. With the
expiry of ninesty (20 days since the transmittal of its letter. the Working
Group iz left with no option bt to procesd to render itz decizion in respect
of the casze of alleged arbitrary detention brought to its knowledgse.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, fccording to the communication, a summary of which was transmitted to
the Moroccan Govrermment . Foubir El fmacui, a memb=r of the political Dnrean
of the focialist Union of the Pecople’s Forces and Secretary-sensral of

the Democratic Labour Confederation, was arrested by security agents

on 17 April 1%42 at the hearing of the Rabat Conrt of First Instance, in

the course of the procesdings. They are reported to have acted on the orders
of the Department of Public Prosecutions, further to a complaint laid by the
Prime Minister. on behalf of the Moroccan Gowvernment .

5. fccording to the source of the communication, Houbir El fmacnui was
sentenced under article 400 of the Sode of Criminal Procedure to two years
imprizomment for defamation of membsrs of the Govermment . The conviction is
zaid to have been bazed on an interviss published by the Spanizh newspaper
"Bl Pais" on 11 Harch 1252 and on Houbir El Amacnai®s trade union activity, in
contravention of his right to fresdom of expression and association.

6. The source al=o states that article 400 of the Code of Criminal Procedurs
applies to offences under ordinary law, whersas the procesdings against

Hombir El fmaoui pertains to a pres: offence. for which article 76 of the oode
of Criminal Procedurs prohibits arrest. The procesdings are also said to have
inwolwed many irreqularities: Houbir El famacui‘s lawyers, for example, werse
forbidden fre= entry to the conrtroom.

7. In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Moroocco., In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the casze,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .
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= It iz apparent from the facts as described abowve that Houbir El Amaonai
has b==n in detention for more than a year simply because he peacefully
exercized his rights to fresdom of opinion and expression and fresdom of
aszsociation, these rights being guarantesd by articles 13 and 20 of the
Universal Declaration of Human Rights and articles 13 and 22 of the
International Sovenant on Civil and Political Rights. This justifies the
folloming decizion.

Q. In the light of the abowe, the Working Sromp decides the following:

The detenticn of Houbir El fmacnai is declared to b= arbitrary.
b=ing in contravention of articles 1% and 20 of the Universal Declaration
of Human Rights and articles 1% and 22 of the Internaticonal Cowvenant on
Civil and Political Rights, and fall:s within category IT of the

principles applicable in the consideration of the cases submitted to the
Working Sroup.

10. conzsequent upon the decizion declaring the detention of Houbir E1 Amacai
to b= arbitrary, the Working Sromp requests the Govrernment of Horooco to take
the neceszary steps to remedy the situation in order to bring it into
conformity with the provizion:s and principle: incorporated in the Universal
Declaration of Human Rights and in the International Sovenant on Sivil and
Folitical Rights.

fAdopted on 20 April 19a:z



ESCH . 4/1994 /27
page 21

ODECISTCH Ho. 22,1932 (HILGERTIH)

Commanication addressed to the Govermment of Higeria on
& Hovrenmber 1292 .

concermning: My, Femi Falana, on the one hand. and the
Federal Republic of Higeria, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has been
forwarded by the Govermment concernsed in respect of the case in question.

Rith the expiration of more than 20 days from the transmittal of the letter by
the Working Sromp, it iz left with no option but to procesd to render its
decizion in respect of the caze of alleged arbitrary detention brouaght to its

knoeil edgs .
2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, fccording to the communication, a summary of which has been transmitted
to the Govrermment of Wigeria, FPemi Falana, an attorney, President of the
Hational Association of Democratic Lasyers, Vice-President of the Committes
for the Defence of Human Rights and a member of the Campaign for Democracy.
reszident of Lagos. FHigeria, was arrested without a warrant on 19 Hay 1332 at
Ikefa High <ourt, Lagos. by the Higerian State Security Service (552 and was
accused of conspiring, along with others, to compel a change in govermument
policies, particularly the Govrermment s "transition to civil rile" programme,
by cvert acts including holding illegal mestings and issuing seditious
pamphlets .

5. Fami Falana was reportedly held incommunicado at a Lagos jail.  Shortly
after his arrest, and pursuant to a habeas corpus application, the Lagos State
High <ourt allegedly ordersed that he be released, stating that hiz detention
was "illegal , unconstitutional , null and woid". Despite this order he was
reportedly bromght on 15 June 1332 before a magistrates court in Swagwalade
(550 miles from Lagos) and charged with conspiracy and treason under

section 27 412 {1y by of the Penal Code of Higeria.

6. Cn 29 June 1332, Peml Falana was reportedly released on bail. A trial
date was reportedly set for 22 dctober 1332, According to the source,

Femi Falana has been repeatedly haraszsed, arrested and/or detained by Higerian
security force: in the past several years, oWing to his political ., legal,
civic and human rights activities, and he was in danger of continuing to b=
subjected to harazsment and to arbitrary arrest and/or detention.
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7. The Working <Sromp has no infomation on the trial which was scheduled
for 22 actober 1252, on the other hand, the source lists a whole series of
meazures to which FPemi Falana has been subjected:

1ah Arrest and detention for 24 hours in Junse 13239;

tb cnestioning on 10 April 1330 and release on the same day. outside
Lagos ;

ad] cnestioning on 11 Hay 1220 concerning a case of corrption in which
the name of the wife of the President of Higeria was ment ioned;

oy cnestioning on 26 Hay 1231 after his return from the United states,
and releasze on the same day;

(= Illegal search of FPami Falana®s office without a warrant and in his
absence on 20 Hay 1331;

it Sfearch of his residence on 14 July 1231, bequn at 4 a.m. in his
abzence; the membars of the £82 tried to arrvest hiszs wife but were thwarted
thanks to the assistance of neighbours; during the search pressure was exerted
on Femi Falana to give up his defence of a client in the casze in which the
name of the President s wife had been mentioned;

e g Confiscation of Femi Falana®s passport on 2 october 1321 at Lagos
airport when he was on his way to Zimbabess; thres day:s later he was
interrogated at the 52 for two day:s concerning the same corruption case; his
passport was not returned to hiim.

= In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Figeria. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the casze,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

a9, It is apparent from the facts as described above that Femi Falana was
detained from 1% Hay to 2% June 1332, the day when he was released on bail,
solely for having peacefully exercized his right to fresdom of expression and
opinicon, his right to fresdom of peaceful assembly and association, and his
right to exercise hiz profession as an attorney. These rights are guarantesd
by articles 1%, 20 and 21 of the Universal Declaration of Human Rights and
articles 13, 21 and 22 of the International Conrenant on CSivil and Pol itical
Rights. It is also apparent that his detention betwesn 19 Hay and 23 June was
ordered only becaunse of his abowve-ment ioned activities, that this persecution
iz continming, and that the fears expressed by the source that they may
continus in the future are justified. This persecution to which Pemi Falana
has b==n subjected, represent: non-observance of international norms which
prohibit such actions against the individual . namely, articles 2, 2, 12 and 1=
of the Tniversal Declaration of Human Rights and articles 3, 12, 14 and 17 of
the Imternational Covrenant on Civil and Political Rights. In accordance with
paragraph 14 {a) of its methods of work, the Working Sromp considers that the
violation by the Wigerian authorities of articles 13, 20 and 21 of the
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Universal Declaration of Human Rights and articles 1%, 21 and 22 of the
International Sovenant on CSivil and Political Rights justifies the followming
decizion.

10. In the light of the abowve, the Working Sromp decides:

The detention of Pami Falana is declared to be arbitrary. being in
contravention of articles 12, 20 and 21 of the Universal Declaration of
Human Rights and articles 13, 21 and 22 of the International <ovenant on
<Civil and Political Rights, and falling within category IT of the
principles applicable in the consideration of the cases submitted to the
Working Sroup.

11. conzequent upon the decizion of the Working Sroup declaring the detention
of FPemi Falana to b= arbitrary, the Working Sromp requests the Govrernment of
Wigeria to take the necesszary steps to remedy the situwation in order to bring
it into conformity with the provisions and principles incorporated in the
Universal Declaration of Human Rights and in the International Coerenant on
Zivil and Political Rights.

fAdopted on 20 April 19a:z
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DECISTON Ho. 2271942 (ETHILGETRH)

Commanication addressed to the Govermment of Ethiopia on
1 July 18892,

concermning: My, ¥ohannes Gurmessa fufas, on the one hand, and
Ethiopia, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it in order to carry omt its tazsk with discretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has been
forwarded by the Govermment concernsed in respect of the case in question.

Rith the expiration of more than 20 days from the transmittal of the letter by
the Working Sromp, it iz left with no option but to procesd to render its
decizion in respect of the caze of alleged arbitrary detention brouaght to its

knoeil edgs .
2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, fccording to the communication, a summary of which has been transmitted
to the Govrermment of Ethiopia, Yohanne: Gurmessa Sufas, a former militarny
officer, aged 54, was arrested at a friend s home in Addis ababa

on 27 March 1322, by some 20 armed soldiers without any warrant. He was
currently said to b= detainsed at fandaffa Police College, 40 Kilometres from
faddisz ababa. The reasons given by the authorities for Colonsl Yohannes !
detent ion were reportedly his failure to comply with the demcobilizatiomn
process by escaping from a demobilization camp, when the scresening of
ex-officers suspected of war crimes and emb=zzlement under the former regime
was going on, and the training of soldiers of the Sromo Liberation

Front (OLFY . According to the source, Colonsl Yohannes had valid medical
papers attesting his inability to remain at the demcobilization camp dus to
health reasons, and there is no law against the "non-completion of
rehabilitation formalities. fAs to the second reason invoked for the
detention,. the sonrce denied the accusation that Solonel Yohannes was inveolved
in training of soldiers of the OLF and affirmed that the GLF was a legal
political party in the Transitional Goerernment of Ethiopia, and membership
thereof cannot b= considered an illegal act.

5. The source later informed the Working Sroup that the Ethiopian
aunthorities had acknomiledged the escaps from the demobilization camp and the
training of CLF soldiers as grounds for Yohanne: Gurmessa Sufass arrest and
detention. Hewertheless, the authorities did not indicate the legislation
under which that decizion was taken and did not give any specific details
concerning the charges against him or the procesdings for a judicial
inquiry, or the reasons for his continued detention. Aocording to the
source, the Ethiopian authorities declared that the acts with which

Yohannes Gurmessa Sufas was charged were illegal, but did not indicate the
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chargse which was the subject of the judicial inquiry or whether the inquiry
had been opened, or even whether the two acts with which he was charged
constituted criminal offences.

6. In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Ethiopia. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the casze,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

7. It iz apparent from the facts as describ=d abowve that

YWohannes Guirmesza Sufas has been held in detention for more than 12 months
no without charge or trial - in vioclation of his rights as guarantesd Lo
articles 2 and 10 of the Universal Declaration of Human Rights, articles &
and 14 of the Imternational Qonrenant on Civil and Political Rights, and
principles 2 and 22 of the Body of Principles for the Protection of All
Perzons under Any Form of Detention or Imprizcomment . The non-observance of
the above-mentioned articles and principles relating to a fair trial is
sufficiently serions to warrant the following decizion.

= In the light of the abowve, the Working Sromp decides:

The detention of Yohannes Gurmessa fufas iz declared to be
arbitrary. being in contravention of articles 2 and 10 of the Universal
Declaration of Human Rights, and articles 2 and 14 of the International
Covenant on Civil and Political Rights, and falling within category IIT
of the principles applicable in the consideration of the cases submitted
to the Working Sromp.

Q. conzequent upon the decizion of the Working Sroup declaring the detention
of Yohannes Gumrmessa Sufas to be arbitrary, the Working Sroup requests the
Gorernment of Ethiopia to take the necessary steps to remedy the situation in
order to bring it into conformity with the provizions and principles
incorporated in the Universal Declaration of Human Rights and in the
International Sovenant on Sivil and Political Rights.

fAdopted on 20 April 19a:z
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DECISTOH Ho. 24/1942 (LIBYAW ARME JAMAHIRIWH)

Commanication addressed to the Govermment of the Libwan arab
Jamahiriya on ¢ Hovembar 1332 .

concerning: Rashid abdal-Hamid al-Urfia, on the one hand, and the
Libyan Arab Jamahiriya, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has been
forwarded by the Govermment concernsed in respect of the case in question.

Rith the expiration of more than 20 days from the transmittal of the letter by
the Working Sromp, it iz left with no option but to procesd to render its
decizion in respect of the caze of alleged arbitrary detention brouaght to its

knoeil edgs .
2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, fccording to the communication, a summary of which has been transmitted
to the Govrermment of the Libean Arab Jamahiriya, Rashid abdal-Hamid al-Urfia,
aged 29, was arrested in February 1222 in Benghazi, accuzed of being a founder
and a leader of an illegal religiou: opposition group which had allegedly
planned to ovrerthros the Lilberan covermment . He was arrested together

with 20 other persons, said to b= his associates, mt the others have since
been released from prison. Until 1224 he was detained in Tripoli Central
Prizon and was then transferred to 4b falim Prizon in Tripoli, where he is

b=l iswved to be currently detained.

5. fccording to the source, Rashid abdal-Hamid al-Urfia i=s belisved to be
detained under Rewvoluticonary CSommand Counzel Decision of 11 December 1364,
which reportedly prohibits all forms of political opposition, including
peaceful activities.

6. Rashid Abdal-Hamid al-TUrfia has allegedly not been formally charged or
tried.
7. In the light of the allegaticn:s made, the Working Sroup wonld have

welcomed the cooperation of the Sovermment of the Libyan Arab Jamahiriya. In
the abzence of any information from the Govermment . the Working Sroup bel ienves
that it iz in a position to take a decision on the facts and circumstances of
the casze, especially since the facts and allegations contained in the
comminication have not been challengsed by the Govrermment .

= It iz apparent from the facts described abowve that Rashid Abdal -Hamid
al-vrfia has been held in detention for more than 11 years now solely for
having peacefully exercised his rights to fresdom of thought, conscience and
religion, to fresdom of opinion and expression, and to fresdom of peaceful
association, these rights being quarantesd by articles 12, 1% and 20 of the
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Universal Declaration of Human Rights and articles 12, 13 and 22 of the
International Sovenant on Civil and Political Rights. It i=s also apparent
that hisz detention for 11 years without charge or trial constitutes a serions
violation of his right to a fair trial and that the non-obsercance of
articles 3 and 10 of the Universal Declaration of Human Rights and articles 3
and 14 of the Imternational <ovrenant on Civil and Political Rights
quarantesing the right to such a trial is so serions as to warrant the
folloming decizion.

Q. In the light of the abowve, the Working Sromp decides:

The detention of Rashid mbdal-Hamid al-Urfia is declared to be
arbitrary. being in contravention of articles 12, 1% and 20 of the
Univerzal Declaration of Human Rights and articles 12, 1% and 22 of the
International Sdovenant on Civil and Political Rights, as well as
articles 2 and 10 of the Universal Declaration of Human Rights and
articles 2 and 14 of the International Sowvenant on Civil and Political
Rights, and falling within categories IT and ITII of the principles
applicable in the consideratiom of the cases submitted to the Working
Gronp .

10. conzequent upon the decizion of the Working Sroup declaring the detention
of Rashid Abdal-Hamid al-Urfia to b= arbitrary, the Working Sroup requests the
Gorernment of the Libyan Arab Jamahiriya to take the necessary steps to remedy
the situation in order to bring it into conformity with the provizions and
principles incorporated in the Universal Declaration of Human Rights and in
the Imternational Qovrenant on Civil and Political Rights.

fAdopted on 20 April 19a:z
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DECISICH Ho. 25,/1%%2 (HATITI)

Communication addressed to the cowvermment of Haiti on
& Howember 18382,

Concerning: My, Bernard Benolt. Mr Fisrre-Charles Douze and
Hr. Roger <adichon, on the one hand, and the Republic of Haiti, on the
other .

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of temporary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has besn
forwarded by the Sowvermment in respect of the cases in question. With the
expiry of ninesty (20 days since the transmittal of its letter. the Working
Group iz left with no option bt to procesd to render itz decizion in respect
of the caszes of alleged arbitrary detention brought to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, fccording to the communication, which was transmitted to the Govermment
of Haiti, Bernard Benolt and Pierre-Charles Douze, both of them lawmers. were
arrested on 15 December 1331 in Arcahise, Haiti, by memb=rs of the Haitian
armed forces., Their place of detention iz unknosm. Roger Cadichon,

justice of the peace, living in Hinche, is zaid to hawve been arrested

on 2 December 1931 in his toem, without an arrest warrant, by soldiers of
the Haitian Axrmy. He iz being held incommunicado in the Hinche municipal
jail. The reason for their arrest and detention iz reportedly the fact that
they belong to a gromp which is calling for the return of

Jean-Bertrand Aristide, the deposed President of Haiti.

5. fccording to the source, the above-menticned person:s are being held
without charge or trial, notably in vioclation of the Haitian Qonstitutiom,
whereby a person in custody must be charged within 42 hours of his arrest or
milst b= released, and wherseby everyons iz entitled to a fair and public
hearing. Farthemmore, these persons have been deprived of the assistance of

lawnyrers .

6. In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Haiti. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the caszes,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

7. It iz apparent from the facts as describ=d above that Bernard Benolt,
Pierre-Charles Douze and Roger <adichon have been held in detention for more
than 16 months simply for peacefully exercising their right to fresdom of
expression and opinion, a right gquarantesd by article 1% of the Universal
Declaration of Human Rights and article 12 of the International <onvenant on
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Ciwil and Political Rights. It is also apparent that being held without
chargs or trial is not in conformity with the provizions of the Haitian
Constitution. Hencs, they hawve been denied the right to a fair hearing.
Hon-obserrance of principles 2, 2, 11, 12, 15, 1&, 17, 12, 1%, 21, 22, 22, =27
and 22 of the Body of Principles for the Protection of All Person: under Any
Form of Detention or Impriscooment, and of articles 2 and 10 of the Uniwersal
Declaration of Human Rights and articles 2 and 14 of the International
Conrenant on Ciwvil and Political Rights guarantesing the right to a fair
hearing is of such seriomsness that it warrants the following decisicom.

= In the light of the abowve, the Working Sromp decides:

The detention of Bernard Benolt, Pierre-Charles Domze and
Roger <adichon is declared to b= arbitrary. being in contravention of
article 13 of the Univerzal Declaration of Human Rights and article 13 of
the International Covenant on <ivil and Political Rights as well as
articles 2 and 10 of the Universal Declaratiom of Human Rights,
articles 2 and 14 of the International Sowvenant on Civil and Political
Rights and principles. 2. &%, 11, 12, 15, 14, 17, 12, 1%, 21, =22, 22, 27
and 22 of the Body of Principles for the Protection of All Persons under
Ay Form of Detention or Impriscoment, and falls within categories IT and
ITI of the principles applicable in the consideration of the cases
submitted to the Sroup.

Q. conssequent upon the decizion declaring the detention of Bernard Benolt,
FPierre-Charles Douzie and Roger <adichon to be arbitrary, the Working Sroup
requests the Govermment of Haiti to take the necessary step:s to remedy the
situation in order to bring it into conformity with the provision:s and
principles incorporated in the Universal Declaration of Human Rights and in
the Imternational Qovrenant on Civil and Political Rights.

fAdopted on 20 April 19a:z
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DECISTIOH Ho. 246,/1232 [(ISRAEL)

Communication addressed to the cowvermment of Israsl on
& Howember 18382,

concermning:  Abmad Gatamesh, on the one hand. and the ftate of
Izra=l, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
been forwarded by the Govrermment concerned in respect of the case in question.
With the expiration of more than ninsety (200 days of the transmittal of the
letter by the Working Gromp, it is left with oo option but to procesd to
render its decision in respsct of the case of alleged arbitrary detentiom
bromght to it:s knowledgs.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Govermment of Israsl. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the casze,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. fhmad Qatamesh, a writer, from al-Bireh, Ramallah District, was allegedly
arrested on 1 September 1522 by military and General fecurity Service (E55)
personnsl . He iz currently held in Ramallah prison, reportedly under
interrogation by G52 agents in relation to his alleged activity as a leading
memb=r of the Popular Front for the Liberation of Palestine (PFLE) .

6. It is alleged that Hr. Satamesh was detainsed incommunicado, denised access
to his advocate and family memb=rs, for 22 days. #llegedly. he was first
bromght before a military judge only on 10 September 1932, on his application
for bail. &t the hearing, conducted in a special closed session, his advocate
was exmcluded by G52 order. <m 12 Sfeptember 1932 MMy, Gatamesh was brought
be=fore a military judge for extending his detention at the instance of the
G258, A 20-day extenzion was ordered. The alleged evidence was presented as
"olassified material" and as such not made awvailable either to Mr. Jatamesh or
hiz advocate., Subsequently access to legal advice remained restricted;
adwocate’s wizits, apart from being allowmed for short durations, were also
delayed. <n a further hearing for extension of detention on 25 <ctober 1332,
the detention was extend=d for a fuarther 25 days. hgain the evidence
presented remained classifised. It is alleged that the whole purpose of

Hr. Qatamesh s detention iz to extract a confesszion by torture and denial of
adequate medical care rather than to investigate in good faith the allegations
mades .
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7. In Howvember 1232 a charge shest was allegedly presented.
Cn 2 December 19432 My, Gatamesh, on a motion made by his adwocate, was
granted bail which was reversed in app=al .

= The practice of incommunicado detention, which under military orders. can
extend to a period of 20 days. denies the detaines acces:s to any domestic
procedure in court for a review. TUnder orders of a military comrt this period
can b= further extend=d by 60 days during which period again the detaines= has
no avenus of redress, judicial or otherwize, to challengs the legality of the
detention. The presentation of clazsified material in closed sesszion, denying
access to the material relised upon and to counsel, leave: the detainss without
any effective remedy.

Q. Restricted visits and accessibility to advocate, lack of adequate time
and facilities for defending the detainses and the inability to fresly
comminicate with counsel, all go to render the detention arbitrary.

10. In the light of the abowve the Working Sroup decides

The detention of ahmad Satamesh is declared to be arbitrary being
in contravention of articles 5. 2 and 11 of the Universal Declaration of
Human Rights, and articles 7, 2 and 14 of the Internaticonal Cowvenant on
<Civil and Political Rights and falling within category IIT of the
principles applicable in the consideration of the cases submitted to the
Working Sroup.

11. conzequent upon the decizion of the Working Sroup declaring the detention
of Ahmad Qatamesh to b= arbitrary, the Working Sroup requests the Govrernment
of Isra=l to takse the necessary steps to remedy the situation in order to
bring it into conformity with the norm:s and principle: incorporated in the
Universal Declaration of Human Rights and in the International Coerenant on
Zivil and Political Rights.

fAdopted on 20 April 19a:z
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OECISTCH Ho. 27,1932 (FHILIFFIHES)

Commanication addressed to the Govermment of the Philippines on
& Hovrenmber 1292 .

Concermning: Dioscoro Fendor, Teopanses Ilogon and Fermin Cniaman,
on the one hand, and the Philippines . on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
be=n forwarded bee the Govrermment concerned in respect of the caszes in
question. With the expiration of more than ninety (30 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Philippines. In the absence
of any information from the Govermment . the Working Sroup believes that it is
in a position to take a decision on the fact:s and circumstance: of the cases,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. The facts as disclosed indicate that Diocscoro Pendor, Teopanss Ilogon and
Fermlin dniaman were all arrested without a warrant. In the casze of

Dioscoro Pendor who was arrested on 22 August 1291, he has not only till date
not been informed of the reasons for his arrest,. but no charge:s have been
filed against him. He allegedly remains in detention at the Dast Provincial
Jail . Teopans:s Ilogon wWwas arrested without warrant on 20 July 1327 by members
of the Imtegrated Hational Police/Philippine:s Jonstabulary (BS/IHE) and of the
Civilian Home Defence Force (CHOF) , at Upper Sapong, Lagonglong, Hisamis
riental . He is reportedly detained at Prowvincial jail, Cagayan De aro ity
charged with murder and kidnapping. After having been held incommunicado for
four days he was able to se= his lawyer only after thres months . Despite the
completion of his trial till date no wverdict has been pronounced. In the case
of FPermin miaman he was allegedly arrested on 27 Januwary 1223 by the PO/ IHE
at Cogon Public Market, Lagayan De oro City, charged with two coants of
mirder. The sonrce asserts that Fermin Jmiaman is a wictim of mistaken
identity. He was allegedly not informed of the charges against him, was held
incommunicado for five day:s and subjected to torture during that time. The
charges having been filed against him, hiz habeas corpus petition was
dizmissed as not maintainable.

6. The practice of detaining a person without a warrant enables the
authorities to subsequently justify the arrest. In normal circumstance:s a
preliminary inquiry should precede the arrest, entitling the authority to
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effect it in justifiable grounds. The facts as alleged do not demonstrate any
reazon to deviate from the nomal procedure of effecting an arrest after
inquiry. The practice of arresting persons without warrant, represents a
pattern of conduct (se= Decision Ho. 2/1332 (Philippines)) which could render
the detentions arbitrary in violation of article 3 of the Universal
Declaration of Human Rights and article 3 of the International CJoerenant on
Zivil and Political Rights.

7. In the caze of Dioscoro Pendor. he has till darte not be=n charged with
any offence. He has clearly suffered administrative detention for an
obwrionzsly abmzive period of time. There is nothing to suggest that

Dioscoro Pendor, during the pericd of his detention, has had recourse to any
procedure whereby hiz detention has been subjected to revies by a domestic
tribunal or in a court of law. Absence of such safequards further renders the
detent ion arbitrary in contravention of article 10 of the Universal
Declaration of Human Rights and article 14 of the International <onvenant on
Zivil and Political Rights.

= Teopanss Ilogon, who Was arrested without warrant, could =se= his lawnyer
only after threse months after hiz arrest. This was a denial of his right to
b= azziszted by legal couns=l. His detention is in violation of articles &
and 10 of the Uniwverzal Declaration of Human Rights and articles 2 and 14 of
the Imternational Qovrenant on Civil and Political Rights.

Q. In the caze of Femin duiaman, his allegaticon that he was held
incommunicado for five day:s and subjected to torture during that time has not
be=n deni=ed. subjection to torture, criusel, inhuman or degrading treatment
wonld render such a detention arbitrary, in violation of articles 5 and 10 of
the Tniverszal Declaration of Human Rights and articles T and 14 of the
International Sovenant on Civil and Political Rights.

10. In the light of the abowve the Working Sroup decides

The detention of Dioscoro Pendor is declared to b= arbitrary being
in contravention of articles 2 and 10 of the Universal Declaration of
Human Rights, and articles 3 and 14 of the Internaticonal Sowvenant on
Civil and Political Rights and falling within category IIT of the
principles applicable in the consideration of the cases submitted to the
Working Sroup.

The detention of Teopanses Ilogon is declared to b= arbitrary being
in contravention of articles 2 and 10 of the Universal Declaration of
Human Rights, and articles 2 and 14 of the Internaticonal Cowvenant on
<Civil and Political Rights and falling within category IIT of the
principles applicable in the consideration of the cases submitted to the
Working Sroup.

The detention of Permin (uniaman is declared to be arbitrary being
in contravention of articles 5. 2 and 10 of the Universal Declaration of
Human Rights, and articles 7, 2 and 14 of the Internaticonal Cowvenant on
<Civil and Political Rights and falling within category IIT of the
principles applicable in the consideration of the cases submitted to the
Working Sroup.
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11. conzequent upon the decizion of the Working Sroup declaring the detention
of Dioscoro Pendor, Teopans:s Ilogon and Fermin oniaman to b= arbitrarny. the
Borking sromp requests the Govrernment of the Philippines to take the necessary
steps to remedy the situation in order to bring it into conformity with the
norms and principles incorporated in the Univerzal Declaration of Human Rights
and in the Imternational <onrenant on Civil and Political Rights.

fAdopted on 20 April 19a:z
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DECISTICH Ho. 22,1932 (REFUBLIC <F HFCRER)

Commanication addressed to the Govermment of the Republic of Forea
on & Hovembar 1942 .

concerning:  Chang Ui-gyun, HwWwang Tas-kwon and Eim Song-man, on the
cn= hand, and the Republic of Forea, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
be=n forwarded bee the Govrermment concerned in respect of the caszes in
question. With the expiration of more than ninety (30 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Republic of Forea. In the
abzence of any information from the Gorernment, the Working Sroup bel iseves
that it iz in a position to take a decision on the facts and circumstances of
the caszes, esp=cially since the facts and allegations containsd in the
comminication have not been challengsed by the Govrermment .

5. Chang Ui-gyun, a publisher, was reportedly arrested by Defence

Security Command on 5 July 1587 in Seonl. Inmitially he was reportedly
sentenced under the Hational Security Law, to 15 years© imprisomment which was
reduced to 2 years in appeal in the High Sourt in 1922 . Chang UTi-gyun was
charged with passing secret information on the anti-govermment monrement and
opposition parties under instructions from a Horth Horean agent, seshing to
infiltrate the dizsident movement, and intending to disrupt the Glympic Games
and the presidential elections scheduled to b= held at the end of 1327,

Chang Ui-gyun was apparently arrested without a warrant, which was izsued
eight days after arrest. He was allegedly denied access to his family and
lawyers from 5 July 19227 £ill 2% Augqust 1227, when he was indicted.

6. Hwang Tas-kwon was reportedly arrested in early June 1825 in Secual by
agents of the agency for Fational Sfecurity Planning. Inditially held by the
zaid agency he waszs after trial sent to Andong prison. In January 1326 he was
reportedly sentenced to life imprisomment under Hational Security Law which in
Decamber 1322, under a presidential amnesty, was reduced to 20 years. He wWas
reportedly charged and convicted of anti-state and espionage activities,
accused of contribmting articles to a Hew YWork-based Forean languagse newspapsr
and asszociating with and receiving espionage training from the newspaper©s
publizher - an alleged Horth Forean "collaborator". The only basis for his
conviction iz an alleged confession which was allegedly extracted under
torture.
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7. Eim Song-man was allegedly arrested in Secul on ¢ Juns 1525 under
Hational Security Law and is currently held at Tasjon Prison. He was
reportedly accused of spying for Horth Horea and encouraging student actiwvists
to engagse in anti-goerernment activiti=s . In January 1926 he was sentenced to
death. In December 1922 it was commuted to life imprisonment under
presidential amnesty. The only basis for his conviction is an alleged
confession which was allegedly extracted under torture.

= In the caze of Chang Ui-gyun the source admits that he transmitted
information to the main South Horean opposition political parties and
dizzidents and to a south Forean dissident who lives in Japan. This
information is said to have included descriptions of political rallies,
including one held in Imchon on 2 May 1926, at which many leading dissidents
were arrested, and information on the setting up of the Fational Souncil for a
Demooratic Sonstitution which organized mass demonstrations in support of a
revizion of the presidential election system in Juns 1%27. There is no
evidence on record to support the charges: of espionage against Chang Ui-gyuan.
The evidence irresistibly suggests that Chang UTi-gyun was arrested for his
political wiews and activities, in contravention of articles 12 and 21 of the
Universal Declaration of Human Rights, and articles 1% and 21 of the
International Sovenant on Civil and Political Rights.

Q. Mlegations of torture during interrogation and denial of access to
family and counsel for 25 days have al:so not been denied. being in
contravention of articles 5 and % of the Universal Declaration of Human
Rights, and articles 7, 14 and 12 of the International <ovenant on Sivil and
Folitical Rights.

10. In the caze of Hwang Tas-kwon, he too was adwittedly involwved in
criticizing the Govrermment . He was part of the student movement, but denied
the accusation that he was a communist. The evidence of the confeszion. the
only basis for his conviction, iz also suspect. After his arrest he was held
incommunicado and interrogated for 60 days. This, coupled with the fact that
there iz no independent corroborative evidence of his involwvement in espionags
activities lend:s further doubts to the veracity and legality of the alleged
confession. He too sesms to be a wictim of his political wiews and
activities. His detention is in contravention of articles 5. a2, 12 and 21 of
the Tniversal Declaration of Human Rights, and articles 7, 2, 14, 1% and 21 of
the Imternational Qovrenant on Civil and Political Rights.

11. The evidence of the confession. the only basiz for the conviction of

Eim fong-man, is also suspect.  After his arrest in June 1325 he was allegedly
held incommunicado £ill 5 August 1325 during which time he is alleged to have
be=n tortured and forced to sign a confession. This, compled with the fact
that there iz no independent corroborative evidence of his involwvement in
espilonagse activities, lends further doubt:zs to the weracity and legality of the
alleged confession. He also sesms to have been convicted for his political
viems and activities. His detention is in contravention of articles 5, &, 13
and 21 of the Uniwversal Declaration of Human Rights, and articles 7, 2, 14, 14
and 21 of the Imternational <onrenant on Civil and Political Rights.
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1z. In the light of the abowve the Working Sroup decides

The detenticn of Chang Ui-gyuan, Hwang Tas-hkwon and KEim Song-man is
declared to b= arbitrary being in contravention of articles 5, 2, 13
and 21 of the Universal Declaration of Human Rights, and articles 7, 3,
14, 153 and 21 of the Internaticonal Jovenant on Civil and Political Rights
and falling within categories IT and IIT of the principles applicable in
the consideration of the cazes submitted to the Working Sroup.

1z. conzequent upon the decizion of the Working Sroup declaring the detention
of Chang Ui-gyun, Hwang Tas-kwon and Fim Song-man to b= arbitrary the Working
Group requests the Govrermment of the Republic of Forea to take the necessary
steps to remedy the situation in order to bring it into conformity with the
norms and principles incorporated in the Univerzal Declaration of Human Rights
and in the Imternational CSovfenant on CSivil and Political Rights.

fAdopted on 20 April 19a:z
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ODECISTCH Ho. 20,1932 (FHILIFFIHES)

Commanication addressed to the Govermment of the Phil ippines
o 2 April 1342,

concermning:  Reynaldo Bernardo. Francis Bundaco, Rolando Datoon,
Eduardo Dicloda, Mario Flores, Eli=zer Hemongala, Juanito Itaas,
Antonio Lacaba, Rogelio Laurella, Virgilio Haceda, dlejandro Handamian,
Federico Marizana, Dicnoro Hiniao, Hermes Hayona, Jossph cbedencio,
Joseph <layer, Hauricio Paas Jr., <laudio PErex, Homesto Pesimo Jr .,
Panfilo Ricablanca, Jerry Robilon, Hathaniel Jonathan sallacay Jr. .
Francizco Salle, Ruben Tan-fwion, and Rogelio Tupas on the cne hand, and
the Fhilippines,. on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that till date no infomation has
been forwarded beye the Govrermment concerned in respect of the cases in question
except in the case of Francisco 3. falle Jr. With the expiration of more than
ninsety (20} days of the transmittal of the letter by the Working Sromp, it is
left with no option but to procesd to render itz decizion in respect of =ach
of the caszes of alleged arbitrary detention brought to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Philippines. In the absence
of any information from the Govermment . except to the extent indicated in
paragraph 2 hereinabonre, the Working Group beliesses that it iz in a position
to take a decizion on the facts and circumstances of the cases, especially
since the facts and allegations containsed in the communication hawve not been
challenged by the Govrernment .

5. The source in its comnunication of 12 June 1332 informed the Working
Gromp that Hathaniel Jonathan Sallacay and Alejandro Handamian were released
after their acquittal on 1 June 1932, Panfilo Ricablanca and Rogelio Tupas
were also releaszed after their acquittal on 24 Harch 1932 and Seprtembar 1332
rezpectively. The source, on 4 September 1332, has also informed the Working
Gromp that both Antonio Lacaba and Yirgilio Haceda were released on bail in
August 1232, and, on 21 December 1332, that Honesto Pesimo Jr. has also been
released on bail .

6. Instead of filing the caszes in respect of Hathani=l Jomathan Sallacay.
Mlejandro Mandamian, Panfilo Ricablanca, Rogelio Tupas, Antonio Lacaba,
Tirgil io Haceda and Honesto Pesimo, in temms of paragraph 14 {a) of the
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Hethods of Work adopted by the Working Sroup, it has, despite their releasze,
decided to render its deciziom sinwce the cases of =ach of the persons
concerned, along with others not released thus far, involve:s the settlement of
certain questions of principle.

T

In the caze of:

Feynaldo Bernardo; he was allegedly arrested without a warrant on

4 Honrember 12320, in gmezon <ity. He was allegedly transferred to PHE
Jail <Camp <rame in (uezon City where he allegedly remains in detentiom,
charged with viclatiom of P.D. 1264,

Franciz BPundaco; he was allegedly arrested without a warrant on

24 ppril 1240 at Lala, Lanao del Horte. He was not informed of the
reazons for his arrest. He allegedly remains in detention at Lanao del
Horte Prowincizsl Jail, charged with b=ing a member of the Hew Pecoplers
Army and murder.

Rolando Datoon; he was allegedly arrested without a warrant on

27 Howember 1929 at his home. He was not informed of the reasons for his
arrest. He was allegedly taken to the Hhanicipal Jail of E.B. Hangalona
o 29 Hovember 1223 where he remains in detention on charges of double
mirder .

Eduardo Dicloda; he was allegedly arrested without a warrant on

24 hpril 1240 at Lanipac,. Lanao del Horte. He was not infomed of the
reazons for his arrest. He allegedly continnes to be in detention at
Lanao del Horte Provincial Jail, charged with being a memb=r of the Hew
Pecple's Aarmy and murder .

HMario Flores; he was allegedly arrested without a warrant on

7 August 13430 at his howme. He was not informed of the reasons for his
arrest. Since 4 dctober 1330 he allegedly continme:s to be in detention
at the Provincial Jail om charges of Kidnapping with serious illegal
intention .

Elisezer Hemomgala; he was allegedly arrested without a warrant on

22 April 1231 at Folambugan, Lanao del Horte. He allegedly continues Lo
b= in detention at Lanac d=l Horte Provincial Jail, charged with being a
memb=r of the Hew Pecple’s Army and robbery of firearms with multiple
homicide. He was allegedly dendied wisits by his family during two weshks
and wasz not granted access to legal counssl during two months . Charges
against him were allegedly filed cnly ome month after his arrest.

Juanito Itaasz; he was allegedly arrested without a warrant on

27 huagust 13249 at Davao City. He was not informed of the reasons for his
arrest. He was allegedly taken to the PHER Jail Camp Crame in usson City
where he contimes to b= in detention, charged with viclation of

P.O. 1266, murder and fruastrated murder.
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Antonio Lacaba; he was allegedly arrested without a warrant on

29 July 1231 in Howal iches, Cmezon City. by Hajor Hernando Zafra. He was
not informed of the reasons for his arrest. He was allegedly taken to
the PHP Jail <amp <rame in gnezon <ity charged with viclation of

P.O. 1266 and subversion.

Rogelio Laurella; he was allegedly arrested without a warrant on

16 fmagust 13259 at his home by 16 military men led by 2gkb. Castillo of the
221=st BC Company . He was not informed of the reasoms for hiz arrest.
SZince 12 fseprtemb=r 1323 he contimmes to b2 in detentiom at the Provincisl
Jail om charges of arzon.

Virgilio Maceda; he was allegedly arrested under a search warrant on

29 July 1231 near his home, by security personnsl under the command of
Lt. <ol . Robert Delfin. Allegedly no arrest warrant was shosm. He was
allegedly transferred to the PHR Jail in mezon City on 7 Augqast 1931
under a detention order issused by the Police Intell igence Security
sromp (PISG) . He was charged with viclation of P.D. 12466, murder.
kidnapping with sericus illegal intention and subsversicn.

Mejandro Handamian; he was allegedly arrested without a warrant on

6 feptember 12430 at Iligan <ity. He was detained at Iligan <ity Jail.
charged with viclatiom of R.A. 1700, His lasyers were allegedly not
granted access to him during 12 days.

Federico Hartizano; he was allegedly arrested without a warrant on

6 July 1330 in Bago City. He was allegedly not informed of the reasons
for hiz arrest. When on ¢ August 1330 he was due to be released he was
apparently re-arrested. He was taken to the Provincial Jail on

22 Hovember 1240 where he continnes to b2 in detention on charges of
subversion .

Dicmoro Miniao; he was allegedly arrested without a warrant on

2 December 12490 at Folambuagan, Lanac d=l Horte. He was not informed of
the reasoms for hizs arrest. He was allegedly transferred to San Ramon
Penal <olony . Zamboanga <ity, where he remains in detention on charges of
miltiple murder .

Heimes Hayona; he was allegedly arrested without a warrant on

20 feptembar 1530 at Haigo, Lanao de=l Horte and he contimmes Lo b= in
detention at San Ramon Penal Solonyy. Zamboanga City, charged with
vioclation of P.D. 1266 and maltiple narder. His lawmyers were allegedly
deni=d acces:s to him during 10 days.

Joseph <bedencio; he was allegedly arrested without a warrant on

1 kay 1231 at Folambugan, Lanao del Horte, and transferred to Lanao del
Horte Prowincizal Jail wherse he continmes to be in detention on charges of
b=ing a member of the Hew Peoples Army and robbery of firearms with
miltiple homicide. His lasyers were allegedly denied pemission to wisit
him until 17 Hay 1231,
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Joseph <layer; he was allegedly arrested without a warrant on & July 153l
at Horth Harbor, Tondo, Hanila., Until 22 Seprtember 1531 he was allegedly
h=ld at the ISAFP headquarters in an isclatiom o=ll . <n that day he was
transferred to the PHP Jail in ¢mezon City wherse he continmes to be in
detention, charged with viclation of P.D. 1266, maltiple frustrated
mirder, multiple murder and arson. He was allegedly denied access to his
larner for ome month .

HMaurizio Paas Jr.; he was arrested without a warrant on 20 July 1321, He
contimes to b2 in detention since 5 Ahugust 1231 at the PHR Jail Camp
Crame in guezon <ity, charged with viclation of P.D. 1266 on account of
material found when his houze was s=arched the day after the arrest.

Clandio PErez; he was arrested without a warrant on 26 May 1231 at his
home by military personnel under the command of sgt. Flores, who shot
Clandio’s neighbour to death. <landio was ordered to take the body to
th=e Biao Detachment from wherse he waszs allegedly not allowed to leave.

He was allegedly transferred to the thanicipal Jail of Binalbagan on

2 June 1331 after his attorney had written a letter on 21 ay 1931
requesting his release. It was only then that charges of kKidnapping with
zeriom:s illegal intention were allegedly filed against him. He continmes
to b= in detention since 21 June 1921 at the Prowvrincisl Jail.

Honesto Pesimo Jr.; he was arrested without a warrant on 12 Hay 1320 at
Tun:zuya MMalabon, Metro Hanila, wherse he was allegedly tortured in order
to force him to admit that he was a rebel. He allegedly was in detention
at the PHP Jail <amp <rame in guezon <ity, charged with viclation of

P.O. 1266, murder and fruastrated murder.

Panfilo Ricablanca; he was arrested without a warrant on ¢ Hovember 1331
at Iligan <ity Jail on charges of being a hit man of the Hew Pecople‘s
Army in violation of R.A. 1700 and P.D. 12464,

Jerry Robilom; he was arrested without a warrant on 2 fAuagust 1523 at
Frcia Proper, by military personnel under the command of

sgt . Hono Pedero. He was transferred to the Provincial Jail on

12 feptemb=r 1323 where he contimmes Lo b2 in detention, charged with
AYsOm .

Hathani=l Jomathan fallacay Jr.; he was arrested without a warrant on

6 feptember 1240 at Iligan <ity. Hizs lawyers were not allegedly alloeed
to wizit him until 12 Septembsr 1230, He allegedly was in detention at
Iligan <ity Jail, charged under the Anti-subwversion Aot R.OA. 1700 with
b=ing an illegal recruiter and organizer of the Comnanist Party of the
Fhilippines and the Hew Pecple‘s Army .

Francizco Salle; he was arrested without a warrant on 7 April 1230 in
calas, uezon City. by security personnel under the command of

col . GFeorge Alino. He was allegedly transferred to PHER Jail <amp in
cmezon ity where he contimmes to b2 in detention, charged with murder
and arson.



ESCH . 4/1294 /27
page 102

RFuben Tan-iwon; he was arrested without a warrant on 4 Decembar 1931 at
Folambugan, Lanao del Horte., His family was allegedly not allowed to
wizit him during the first two wesks. He allegedly continmes to be in
detention being a memb=r of the Hew Pecple‘s Army. These charges were
not filed against him until twenty (200 days after his arrest.

Rogelio Tupas; he was arrested without a warrant on 24 Decemb=r 13239 at
fagay Proper. He allegedly was in detention at the Provincial Jail,
charged with murder.

= The fact:s as alleged in the casze of Reynaldo Bernardo, Francis Pundaco,
Rolando Datoon, Eduardo Diclola, Hario Flores, Eliszer Hemongala,

Juanito Itaas, Antonio Lacaba, Rogelio Laurella, Virgilio Maceda,

Mlejandro Mandamian, FPederico Hartizano, Dionoro Miniao, Hermes Hayona,
Joseph dbedencio, Joseph dlayer, Hauricio Paas Jr., Jlaudio Peres.

Honesto Pesimo Jr., Panfilo Ricablanca, Jerry Robilon, Fathaniel Jonathan
fallacay Jr., Francizco Salle, Ruben Tan-awon, and Rogelio Tupas indicate that
each of them was arrested without a warrant. Pursuant £o his arvest =ach was
charged for the commission of offences. The facts further indicate that =ach
at the time of hiz arrest was not informed of the reasons for the arrvest. The
practice of first arresting a person without warrant and thereafter charging
him with commizzion of offences iz one which enables the authorities to
justify the arrest on grounds which did not exist at the time of the arrest.

Q. Fule 112 of the Fhilippines Rules of Criminal Procedure entitles, under
Section 5, certain Peace afficers or a private person to arrest a person
without a warrant in three circumstances. These are:

fa) When in the presence of the person se=sking to effect the arrest,
the person to be arrested has committed, is actually committing, or is
attempting to commit an offence;

tb When an offence has in fact just besen committed. and he has
perzonal knogqidledgs of facts indicating that the person to be arrested has
committed it; and

nd] When the person to b2 arrested is a prisoner who has escapsd from
a penal establizhment or place where he is serving final judgement or
temporarily confined while hiz case iz pending, or has escaped while being
transferred from one confinement to another.

10. In cases falling under the first two categories hereinabowvre the person
arrested without a warrant iz required under the law to b= forthwith del iversd
to the closest police statiom or jail and thereafter iz required to b=
prosecuted against in accordance with Rule 112, Section 7.

11. The fact:s indicated in =ach of the case:s concerning =ach of the
individual = named herein do ot indicare that the arrest:s were effected while
the person arrested had either committed or was actually committing or
attempting to commit an offence. Hor do the facts indicate that the person
had bee=n arrested in relation to offences of which he had personal knowledge
indicating that the perzon to b= arrested had committed the offence. The
facts do not suggest that any of the persons arrested was at the time of
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arrest in the proces: of committing an offence or had any personal knowledge
of facts in respect of an offence which had been committed indicating his
invelwement in the commission of offences. hduthorities have taken recourse to
Fule 112 of the Philippines Rule: on Criminal Procedure for effecting arrests
without a warrant, without fulfilling the condition:s precedent for the
exaercize of the said powers. The fact that =ach of those arrested was
subsequently charged with commisszion of offences without establishing the
necessary facts relating thereto, would not justify the initial arrest without
& WArrant.

1z. In the caze of Reynaldo Bernardo, Antonio Lacaba, Virgilio maceda,
Joseph alayer, Hauricio Paas Jr., Honesto Pesimo Jr., and Panfilo Ricabalanca,
each of them was charged for violation of P.D. 1266 which declares illegal
the unlawful manufacture, zale, acquisition, disposition or possessicon of
firearms or amminition or instruments used or intended to b= uszed in the
manufacture of firearms or ammunition. It further creates a presumption of
illegal mamufacture of firearms or ammunition pursuant to possession of any
machinery, tool or instrument used directly in the manufacture of firearms or
ammunitions . The Decres sesks Lo impose a penalty of death on all those who
in violation of the Decres unlawifully manufacture, assemble, acquire, dispose
oY possess explosive:s in connection with the crime:s of rebellion, insurrection
or subnrersion. What amounts to rebellion, subwversion or insurrection is not
defined in the Decre=. The fact: do not indicate that any of the said persons
were involved in any such activity zo as to justify his being charged under
P.O. 1266, The pattern of arresting persons without a warrant and subsequent
indictment by filing unsubstantiated charges against them indicates a pattern
of conduct which is clearly arbitrary.

1=z. In the casze of Francis Pundaco, arrested withomt a warrant, he has been
charged with being a memb=r of the Hew People’s Army and murder. Reasons for
hiz arrest were not disclosed to him at the time of effecting it. A similar
allegation has been made in the case of Eduardo Diclola. Alejandro Handamian,
who was arrested without a warrant, was charged with violation of R.A. 1700,
In terms of the said Act, Songress has declared the Communist Party of the
Fhilippines to b= an organization designed to owverthrowm the Govrernment of the
Republ ic of the Philippines by force, vwiolence, deceit, subwversion or other
illegal means. <Consequently the said Party has been declared to be illegal
and outlawed . Alejandro Mandamian, who was arrested without a warrant, was
charged under the said Republic fct, he being a memb=r of the Sommunist Party
of the Philippines. Hemme:s Hayona, wWwho was arrested without a warrant, apart
from being charged with gross violation of P.D. 1266 was al=so subsequently
charged with multiple murder. Joseph obedencio, who was arrested without a
warrant, was charged subsequently with being a memb=r of the Hew People’s Army
and robbery of firearms with multiple homicide. Joseph olayer. who was
arrested without a warrant, apart from being charged subsequently for
violation of P.D. 1266, was also subsequently charged with multiple
frustrated murder. multiple murder and arson. Honesto Pesimo Jr. . who was
arrested without a warrant, apart from a subsequent charge under P.D. 1266
was alszo subsequently charged with multiple and frustrated murder.

Panfilo Ricablanca, who was arrested without a warrant, was subsequently
charged, apart from violation of P.D. 1266, also for violation of R.A. 1700,
apparently being a membsr of the Communist Party of the Philippines.

Jonathan fallacay Jr., who was arrested without a warrant, was subsequently
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charged under R.A. 1700 b2ing a recruiter and organiser of the Communist Party
of the Philippines and the Hew Peoples Army. Ruben Tan-Awon, who was
arrested without a warrant, was subsequently charged with being a membsr of
the Hew People’s Army, charge:s which were filed twenty (200 days after his
arrest .

14 . The arrests of persons withomt warrant, without informing them of the
reaszons for their arrest, in violation of Rule 112 of the Philippines Rule:s of
Criminal Procedure, and subsequent filing of charges, iz violative of a
persons‘s right to life, liberty and security of person and consequently iz in
violation of articles 2 and % of the Universal Declaration of Human Rights.

It iz alzo in contravention of article 3 of the International Conrenant on
Zivil and Political Rights.

1s. In the caze of Francis Pundaco, Eduardo Dicdola, Eli=zer Hemongala.
tlejandro Mandamian, Panfilo Ricablanca, Jonathan fallacay Jr.. and

RFuben Tan-feon, apart from the fact that their detention is arbitrary being
violative of articles 2 and 3 of the Universal Declaration of Human Rights and
article 2 of the Imternational <onrenant on Civil and Political Rights, =ach of
them was apparently arrested for holding opinions and being memb=rs of Parties
politically opposed to the Party in poser. Therefore their detention is

cons idered to be in wiclation of article 19 of the Univerzal Declaration of
Human Rights, and of article 1% of the International Sovenant on Sivil and
Political Rights. Each of these articles entitles persons to hold opinions
without interference. Each of these persons iz entitled to fresdom of
expression and ought not £to have been arrested for holding beliefs which thesy
are and were entitled to hold under universally accepted principles. Persons
who are the memb=rs of the Communist Party of the Philippines, ewven though
declared to be unlawful under the R.A. 1700, cannot be arrested on that
AcCOunt .

16 . In the casze of Francizco <. falle Jr., the infomation forwarded

on 22 March 1322, related to certain procesding:s before the Commizsicon om
Human Rights set up by the Govrernment of the Philippines. which has little
bearing on the contents of the communication dated 2 april 12§z,

17. In the light of the abowve the Working Sroup decides

fa) The arrest without warrant in the circumstances alleged. and
despite the releaze of szome of the perzons: concerned, in the case of
Reynaldo Bernardo, Francis Pundaco, Rolando Datoon, Eduardo Diclola,
Hario Flores, Eliszer Hemongala, Juanito Itaas, Antonio Lacaba,
Rogelio Laurella, Virgilio Haceda, Alejandro Handamian, Pederico Hartizano,
Dicnoro HMiniao, Hermes Hayona, Joseph obedencio, Joseph olayer.
Mauricio Paas Jr., Jlandio Pere:. Honesto Pesimo Jr., Panfilo Ricablanca,
Jerry Robilon, Hathaniel Jonathan fallacay Jr., Francisco falle,
RFuben Tan-feon, and Rogelio Tupas is declared to be arbitrary being in
contravention of articles 2 and 2 of the Univerzal Declaration of Human Rights
and article 3 of the International Sovenant on Civil and Political Rights and
falling within category IITI of the principles applicable in the consideration
of the caszes submitted to the Working Sromp.
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tb The detenticn of Francis Pundaco, Alejandro Handamian,
Edunardo Diolola, Eliezer Hemongala, Panfilo Ricablanca, Hathaniel Jonathan
fallacay Jr. and Ruben Tan-fwmon is also declared to be arbitrary being in
contravention of article 12 of the Univerzal Declaration of Human Rights and
article 13 of the International Sovenant on Civil and Political Rights and
falling within category IT of the principles applicable in the consideration
of the caszes submitted to the Working Sromp.

1z. conzequent upon the decizion of the Working Sroup declaring the

detent ion of Reynaldo Bernardo, Francis Pundaco, Rolando Datoon,

Edunardo Diolola, Hario Flores, Eli=szer Hemongala, Juanito Itaas,

Rogelio Laurella, FPederico Marizana, Dionoro Hiniao, Hermes Hayona,

Joseph dbedencio, Joseph dlayer, Hauricio Paas Jr., <Jlaudio PEre:.

Jerry Robilon, Francisco falle and Ruben Tan-iwon to b= arbitrarnye,. the
Borking sromp requests the Govrernment of the Philippines to take the necessary
steps to remedy the situation in order to bring it into conformity with the
norms and principles incorporated in the Univerzal Declaration of Human Rights
and in the Imternational <onrenant on Civil and Political Rights.

1a. Having declared the detention of antonio Lacaba, Yirgilio Haceda,
Mlejandro Mandamian, Honesto Pesimo Jr ., Panfilo Ricablanca,

Hathani=l Jonathan fallacay Jr., and Rogel io Tupas to b= arbitrary, the
Borking sromp requests the Govrernment of the Philippines to take note of its
decizion and in the light thereof take such steps as are necessary to bring
itz actions and laws into conformity with the norm:s and principles
incorporated in the Universal Declaration of Human Rights and in the
International Sovenant on Civil and Political Rights.

fAdopted on 20 April 19a:z
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DECISIOH Ho. 21/1942 (AIERBATIAN)

Commanication addressed to the Govermment of Azerbaijan on
22 Febrary 13232,

concerning: Wilik Ilitch Sganessov and Artavaz Aramowritch
HMirzowan, on the one hand, and the Republic of Azerbaijan,. on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
be=n forwarded bee the Govrermment concerned in respect of the caszes in
question. With the expiration of more than ninety (30 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Azerbaijan. In the absence of
any information from the Govermment . the Working Sroup believes that it i=s in
a position to take a deciszion on the facts and circumstance:s of the cases,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. It was alleged in the communication from the source, a sunmary of which
was transmitted to the Govermment, that: VYilik Ilitch ogansssonr and Artavaz
Aramooritch Hirzoeran, ethnic Armmenian citizens of the Republic of S=orgia, wers
reportedly arrested on 22 April 1932 at the airport of Baku, Azerbaijan when
they arrived therse in transit to the Georgian capital of Thilissi, wia Sfamara
and Volgograd in Russia. It was alleged that My, Sganessow and My, Hirzogan
had not been charged with any criminal offences and that they were being held
in conditions which may b= described as those of hostages, solely on grounds
of their ethnic origin in the hope that they comld be eschanged for ethnic
Azerbaijanis held by Armenians in the disputed region of Hagorno-Karabakh. It
was further reported that the practice of hostage-taking of ethnic Armenians
continusd in Azerbaijan, often by private individuals seshing an exchange for
on=e of their relatives held by the Armenian authorities in Hagorno-Farabakh .

6. It appears from the facts as described abowve that Vilik Ilitch Gganessowr
and Artavazr Aramowritch Hirzowan wers arrested on 22 April 1252 and detained
since that date withomt charge, solely dus to their ethnic origin. The
Borking sromp is of the opinion that their detention, on such grounds,
manifestly cannot b= linhked to any legal basis.
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7. In the light of the abowve the Working Sroup decides

The detention of Yilik Ilitch <ganessov and aArtavaz Aramonritch
HMirzoan is declared to b= arbitrary being in contravention of articles 2
and 10 of the Universal Declaration of Human Rights and articles 3 and
12 of the Internaticnal Covenant on Civil and Political Rights and
falling within category I of the principles applicable in the
consideration of the cases submitted to the Working Sroup.

= conzequent upon the decizion of the Working Sroup declaring the detention
of Yilik Ilitch <ganessonr and Artavar Aramowvitch Mirzoyan to be arbitrarny. the
Borking sromp requests the Govrernment of Azerbaijan to take the necessary
steps to remedy the situation in order to bring it into conformity with the
prorizions and principles incorporated in the Universal Declaration of Human
Rights and in the International Sovenant on Sivil and Political Rights.

Adopted on 22 Septembsar 1532
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DECISIOH Ho. 22/1942 (UIBEFISTHE)

Communication addressed to the cowvermment of Usbekiztan on
22 Febmarj,-' laaz.,

concerning:  Babur Al ikhanoewrich fhakirow and Fhazrathkual
Fhudayb=rdi, on the one hand and the Republic of Uzhb=kisztan, on the
other .

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that till date no infomation has
be=n forwarded bee the Govrermment concerned in respect of the caszes in
question. With the expiration of more than ninety (30 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Govermment of Urbskistan., In the absence of
any information from the Govermment . the Working Sroup believes that it i=s in
a position to take a deciszion on the facts and circumstance:s of the cases,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. It was alleged in the communication from the source, a sunmary of which
Wwas transmitted to the Goerermment . that: Babur il ikhanowrich fhakivow, bhorn

in 1342 and Fhazratkunl Fhudayberdi, both members of the Birl ik monrement . the
political opposition to the Govrermment of President Islam Karimow, were
reportedly arrested in Tashhent on 14 August and on 3 December 1332,
respectively. They were said to be held at the investigation- isolation prison
of the Hational fecurity fervice in Tashkent. Both have reportedly be=n
charged with "calling for the viclent overthrow of the ftate and =social
system". Reportedly. in the case of HMr. Fhudayberdi, article &0 of the
Urbakiztan Criminal <ode has been applised. which carries a possible sentence
of up to seven years in prisom:  in the case of Hr. fhakirowr the source did
not know to which specific article in the Criminal CJode the charge related,
but expressed the fear that it may b= article 54 - treason - which carried a
possible death sentence. According to the source the charges werse belisved to
b= linksd to the activities by the detainess in connection with the foundation
of a non-vioclent social organization called Hilli Heglis ("Hational <Souncil™) .
In 1362 (or 13700 Hr. fhakirow had reportedly been arrested and charged with
treason and with anti-fonriet agitation and propaganda. which related o an
illegal attempt to leawve the USSR and to his nationalist activities,
respectively. The source further alleged that Hr. Shakirow and

Hr . Fhudayberdi were being detainsed solely becaunse of their non-wicolent
activities in opposition to the Govermment of Urbekistan.
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6. It appears from the facts as described abowse that the arrest and
detent ion of Babur Al ikhanoerich fhakiroer and BEhazratkul Fhuodayberdi are dus
solely to the fact that they have fresly exercized their right to fresdom of
opinion and expression, a right which is guarantesd by article 1% of the
Universal Declaration of Human Rights and by article 1% of the International
Conrenant on Civil and Political Rights. Furthemore, there iz no record that,
in doing so. they used violence or in any way threatensd national security,
public order, or public health or morals, or that they failed to resp=ct the
rights or reputation:s of others, as provided for by article 23 {2y of the
Universal Declaration on Human Rights and by article 152 (23 of the
International Sovenant on Civil and Political Rights.

7. In the light of the abowve the Working Sroup decides

The detention of Babur Al ikhanoerich Shakivowr and
Fhazratkul Fhudayberdi iz declared to be arbitrary b=ing in
contravention of articles 2 and 13 of the Uniwversal Declaration of
Human Rights and article:s 3 and 1% of the Internaticnal Sovenant on
Civil and Political Rights and falling within category II of the
principles applicable in the consideration of the cases submitted to the
Working Sroup.

= conzequent upon the decizion of the Working Sroup declaring the detention
of Babtmyr Al ikhanoorich fhakiroer and Fhazrathkul Fhuadayberdi to b= arbitrarny. the
Borking sromp requests the Govrernment of Uzbshkiztan to take the necessary
steps to remedy the situation in order to bring it into conformity with the
prorizions and principles incorporated in the Universal Declaration of Human
Rights and in the International Sovenant on Civil and Political Rights.

Adopted on 22 Septembsar 1532
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DECISTON Ho. 2271942 (ETHIGETR)

Commanication addressed to the Govermment of Ethiopia on
22 Febrary 13232,

concerning: Kasza Gsbre and Yahehirad Fitaw, on the one hand, and
Ethiopia, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that till date no information

has be=n forwarded by the Sovermment concernsed in respect of the cases in
question. With the expiration of more than ninety (30 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Govermment of Ethiopia. The Working Sroup
haz taken into consideration the information contained in a note wverhale
dated 24 FPebruary 1332, sent by the Permanent Mission of the Transitional
Gorernment of Ethiopia to the United Hations <ffice at Geneva, which named
eight detained former officials, including Yahehirad Kitaw, whose caszes
had be=n presented to the first Bench of the High Sourt. The latter
reportedly asked the Prosecutor s affice to present the =ight former
officials to the Court the followming konday and to give an explanation of
their arrest. Hevertheles:z, the Working Sromp canncot consider that
information as constituting a reply to its communication to the Govermment
dated 22 FPebruary 1332, In these circumstances. the Working Sroup bel ieves
that it iz in a position to tahke a decision on these cases, especially since
the facts and allegations containsed in the communication hawe not been
challenged by the Goirernment .

5. It was alleged in the communication from the source, a sunmary of which
Wwas transmitted to the Gonrermment . that: Hassa G=bre, former Minister of
Construction and member of the Politburo and Central Sommittes of the Worhers
Party of Ethiopia (WPE) ., and ¥Yahshirad Eitaw,. a medical doctor and former
Minister of Bducation. and an alternate member of the Central Committes of the
WEE, were reportedly arrested in June 1931 in Addi=s Ababa and wers said to b
detained in fendafa Police College, near Addis ababa. According to the source
Hr. G=bre and Hr. Eitaw hawve been detained without charge or trial. They
were said to belong to the gromp of 2,000 pe=ople who had been arrested

since May 1221 for having connections with the Sowvermment of former

President Mengistu, and who had been accuzed of haman rights wiclatioms. war
crimes and other abuzes. Although it was reported that the authoriti=s had
stated that the detained officials were held on account of war crimes or human
rights abmses, saying that they would receive fair trials in accordance with
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international standards,. no one had reportedly yet been formally charnged with
any offence. It was reported that the Govrernment s security forces had been
arresting and detaining people indefinitely without charge and without the
detaine= having the right to challenge the detention through any judicial or
administrative procedurse. It was further reported that most of the fomer
officials were arrested after obeying instructions issused in early June 1331
to report o the new authorities on account of their position under the former
Gorernment and that this might imply that they were detained on account of
collective responsibility for policies or abuse:s by the Sovermment, the WEE or
the amed forces, rather than on account of individual responsibility for
particular criminal offences. Many detaines: were said to have been releazed
after their caszes: were investigated by the security authorities. According to
the source, the continuing detention of the others was probably based on a
general assessment of their official position with the former Sowvermment .
Reportedly, in August 1232 a Special Proourator’s office was establizhed to
d=al with these caszes as the first step towards opening judicial procesdings
against detainess, and legislation was being drafted regarding the judicial
procesdings themselves . The decres reportedly declared that the right of
habeas corpus was suspended for six months in relation to the cases of the:se
detainse=s, mt no time-limit was set for charging or trying the detainess.

6. It appears from the facts as described abowe that Kassa G=bre and
Yahehirad Kitaw have been detained for owver 2 years without charge or trial,
thus being deprived of their rights guarantesd by articles 2 and 10 of the
Universal Declaration of Human Rights, articles 2 and 14 of the International
Conrenant on CSivil and Political Rights and Principles 2, 10 and 22 of the body
of Principles for the Protection of A1l Persons under Any Form of Detention or
Inprizomment . The non-observance of the abovre-mentionsed articles and
principles relating to the right to a fair trial is such that it confers on
the deprivation of fresdom an arbitrary character, justifying the followming
decizion by the Working Sroup.

7. In the light of the abowve the Working Sroup decides

The detention of Kassa G=bre and vYahehirad Fitaw iz declared to be
arbitrary being in contravention of articles 2 and 10 of the Universal
Declaration of Human Rights, articles 3 and 14 of the Internaticnal
Covenant on Civil and Political Rights and Principles 2, 10 and 22 of the
Body of Principles for the Protection of All Perszon:s under Any Form of
Detention or Imprizcooment and £alling within category ITII of the
principles applicable in the consideration of the cases submitted to the
Working Sroup.

= conzequent upon the decizion of the Working Sroup declaring the detention
of Kassza G=bre and Yahehirad Kitaw to b= arbitrary. the Working Sroup requests
the Govrermment of Ethiopia to take the neceszary step:s to remedy the situation
in order to bring it into conformity with the provisions and principles
incorporated in the Universal Declaration of Human Rights and in the
International Sovenant on Civil and Political Rights.

Adopted on 22 Septembsar 1532
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DECISTCH Ho. 24,1932 (GREECE)*

Communication addressed to the cowvermment of Gresce on
22 Febmarj,-' laaz.,

concerning: Dimitrios Tsironis. on the one hand. and the Hellenic
Republic, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
been forwarded by the Govrermment concerned in respect of the case in question.
With the expiration of more than ninsety (200 days of the transmittal of the
letter by the Working Gromp, it is left with oo option but to procesd to
render its decision in respsct of the case of alleged arbitrary detentiom
bromght to its knowledgs .

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Gresce. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the casze,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not bee=n challenged by the Govrernment |

5. Dimitrios Tsiromis., aged 21 was reportedly arrested in March 1352 at the
Army Camp in Fozani. My, Tsironis, who iz a Jehowah s Witness, reportedly
reziszted serving in the ammed force: in any capacity because of his rel igions
b=li=f=z. In the absence of any provizion in Sresce for performing alternative
civilian service, in June 13232 Mr. Tsironis is =said to hawve been sentenced to
four years® imprizomment by the HMilitary Sourt of Thessaloniki. IDmring the
first month of hiz imprisomment Hr. Tsironis was reportedly held in a
dizsciplinary c=ll and was allegedly subjected to physical and psychological
ill-treatment. He iz currently zaid to b= detained at findos HWilitary Prizon
where he was reportedly transferred in April 1532, GSresk law apparently
alloers those who object to military service on the ground of conscisnce to
perfom unamed military service lasting twice as along as military service.

* It may b= noted that after the present deciszion was adopted. the
Borking sroup received a detailed reply from the Govermment of Gresce,
dated 5 feptember 1322, on the case in question. The allegation of
i1l-treatment contained in the communication received from the source and
transmitted to the Govrermment . iz fimmly denied. The Govrernment s reply was
transmitted, together with the present decision, to the Special Rapporteur on
the question of torture.
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This se=ms to b2 unacceptable to Hr. Tsironis, since he beliswes that such
servrice furthers military aims. It seems that those similarly situated as
Hr. Tsiromis, who refuse to do any form of military service are given
four-year prison sentences which are reduced to abomt 20 months if they do
prizon work.

6. The facts suggest that Hr. Tsironis was subhected to physical and
psychological ill-treatment in a disciplinary ce=ll befors he was transferred
to findos Military Prison in April 1232, Such treatment is in vioclation of
article 5 of the Universal Declaration of Human Rights and article 7 of the
International Sovenant on Civil and Political Rights. In respect of the
posture of Hr. Tsironis that his religious beliefs entitle him to object to
compil sory military service and do not permit him to perform unarmed military
serrice, since such service furthers military aims, it iz difficult to
conclude that military service or unamed military service iz par e
incompatible with the religious beliefs of HMr. Tsironis who is a Jehovah s
Ritn=ss. PBeing a Jehowah s Witness doss not confer on MMy, Tsironis a right to
refuse on grounds of conscience to perform armed or unarmed military serrice.

7. In the light of the abowve the Working Sroup decides

1ah The detention of Dimitrios Tsironls i1s declared not to be
arbitrary.

tb The Working Sroup decided furthermore,. to transmit the information
concerning the alleged ill-treatment to the Special Rapporteur on the question

of torture.

fAdopted on 29 Septembsar 1332
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ODECISTCH Ho. 25,1932 (SYRIAW ARAME REFUBRLICH %

Commanication addressed to the Govermment of the Syrian arab
Republic on 22 Febriary 1232,

concerning: Fujalli Hasrawin., on the one hand. and the
Syrian Arab Republic, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
been forwarded by the Govrermment concerned in respect of the case in question.
With the expiration of more than ninsety (200 days of the transmittal of the
letter by the Working Gromp, it is left with oo option but to procesd to
render its decision in respsct of the case of alleged arbitrary detentiom
bromght to it:s knowledgs.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the Syrian Arab Republic. In
the abzence of any information from the Govermment . the Working Sroup bel ienves
that it iz in a position to take a decision on the facts and circumstances of
the casze, especially since the facts and allegations contained in the
comminication have not been challengsed by the Govrermment .

5. Hr. EHnjalli Hasrawin, born in 1223, a lasmer of Jordanian natiomal ity
was reportedly arrested in 1370 and has since been held at Hazze prison in
Syria. Hr. Hasrawin is said to hawve obtained his law degres from

Damascus University, Syria. He worked in Jordan as a Justice of the

Peace in 1367 and then returned to Syria where he joinsed the Arab

Sooialist Paath Party and became a member of its Syrian Executive.
Reportedly two months after having wisited Jordan for a period of 24 hours
in 1370, he was: imprisonsed in Syria together with the former Syrian
President Hureddin al-Atasi. Hr. Fasrawin has reportedly been held without
chargs or trial. He iz said to b= in edtremely poor health and suffering from
chromic ailments due to the conditions of detention.

6. The fact:s clearly suggest that Hr. Hasrawin has besn detained only

for his political views and opinions. The fact that he has not been charged
since hiz arrest in 1970 and that no trial till date has taken place further
pronres the arbitrary nature of his detention. His poor health and chromic
ailments are obwricusly the result of poor conditions of detention. In the
circumstances, it is clear that Mr. Hasrawin's detention iz in viclation of

* The Syrian Arab Republic addressed a reply to the abowve case, in
Arabic, dated 12 <ctober 12532
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articles 5, 2, 10, 12 and 1% of the Universal Declaration of Human Rights and
articles 7, %, 14, 12 and 1% of the Internaticnal Covenant on CSivil and
Folitical Rights.

7. In the light of the abowve the Working Sroup decides

fa) The arrest of Hr. Eajalli Hasrawin and his continued detention.,
without charge or trial, canmot be justified on any legal basi=. It is
declared to b= arbitrary being in contravention of articles 5, 2, 10, 1%
and 12 of the Uniwversal Declaration of Human Rights and articles 7, 2, 14, 12
and 12 of the Imternational <ovenant on Civil and Political Rights, to which
the fyrian Arab Republic iz a party. and Principle 10 of the Body of
Principles for the Protection of A1l Persons under Any Form of Detention or
Imprizomment . Hiz continued detention in the absence of any charge or trial
cannot further be justified on any legal basis, and falling within
categories I, IT and IIT of the principle:s applicable in the consideration of
cases submitted to the Working Group.

tb The Working Sroup decides . furthermore. to transmit the information
concerning the alleged poor conditions of detention to the Special Rapporteur
on the question of torture.

= conzequent upon the decizion of the Working Sroup declaring the detention
of Hr. kMujalli Hasrawin to b= arbitrary, the Working Sroup requests the
Gorernment of the Syrian Arab Republ ic to take the neceszary steps to remedy
the situation in order to bring it into conformity with the provizions and
principles incorporated in the Universal Declaration of Human Rights and in
the Imternational Qovrenant on Civil and Political Rights.

fAdopted on 29 Septembsar 1332
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DECISTCH Ho. 246,/1932 (IHDCOHESTh)

Commanication addressed to the Govermment of the Republic of
Indomesia on 22 Harch 1992 .

concerning:  Fernando de Araujo. on the one hand., and the
Republ ic of Indonesia,. on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with conocern that till date no infomation has
been forwarded by the Govrermment concerned in respect of the case in question.
With the expiration of more than ninsety (200 days of the transmittal of the
letter by the Working Gromp, it is left with oo option but to procesd to
render its decision in respsct of the case of alleged arbitrary detentiom
bromght to it:s knowledgs.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Indonesia. In the absence of
any information from the Govermment . the Working Sroup believes that it i=s in
a position to take a deciszion on the facts and circumstance:s of the case,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. Fernando de araunjo, aged 27. was arrested on 24 Hovember 1231 at his
home in Denpasar, Bali, allegedly without a warrant, by a group of pol icsmen
and two plain clothes agents, following a search of his residence,. during
Wwhich the agents had allegedly planted explosives and grenades . which thesy
later pretended to disconrer. The indictment against Araujo reportedly did
not mention the discovery of explosive:s in his residence. He is reportedly
a founding member and leader of the student movement "Hational Resistance
of East Timorese students" (Renstil) . Hr. Araujo, who was held at Denpasar
police headquarters until 22 December 1931 and then transferred to the Bolda
Hetro Jaya Detention Centre in Jakarta until 2 Harch 1%2%2, iz since then
b=liswved to be detainsed at Salemba prizon, Jakarta,

6. cn 16 Harch 1242, Hr. Araujo was reportedly put on trial together with
ancther East Timoresse activist named Joao Freitas da Camara,. both charged
under the anti-subversion law for masterminding a demonstration in Jakarta,

on 1% Hovrember 1521, in protest over the killing of dozens of demonstrators by
Indonesian troops on 12 Hovrember 1331, at the fanta Criuz cemetery in Dili,
East Timor; and for planning publ ic demonstrations "to gain the sympathy of
the international community for abuzes of huaman rights in East Timor".
Reportedly, Hr. Araujo was alzo charged for violation of articles 154 and 155
of the Indonesian Penal Code (EUHAEP) , for publicly expressing fe=slings of
hostility, hatred or contempt towards the Gorernment of Indonesia.
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7. Hr. Araujo was sentenced to nine years’ imprizcooment . The indictment .
which reportedly contained no evidence of his having used, advocated or
incited violence, was said to b= bazed largely upon the testimony of absent
witnesses, who had testifised in the presence of the police or other
inwvestigatory authorities or representatives of the prosecutor:s office and
whose testimony s veracity was not allowed to be impeached by Hr. Araujo. He
iz reported to hawve been subfected to beatings and solitary confinement prior
to his trial. His detention and conviction allegedly stemmed from the fact
that he had exerciszed his right to expres:s his non-vioclent political opinions
and organize a peaceful protest mesting.

= The facts as s=t out abowve clearly suggest that Hr. Araujo has besn
victimized for expressing his non-viclent political opinions. The fact that
the indictment against him did not mention discovery of any explosives in his
residence suggests that such explosives might have been planted with the
intent to implicate him only for the purpose:s of arresting him. His arrest
without a warrant, coupled with the attempt to implicate him false=ly in the
context of the fact that Mr. Aranjo has not used, advocated or incited
violence when peacefully demonstrating clearly suggests the arbitrary nature
of his detention.

Q. Hr. Araujo’s conviction based on the testimony of witnesses who were
not alleoksed to be cross-edamined on acconnt of their absence and whose
statements madse in the presence of police and other investigatory anthorities
were relisd upon, suggests that the testimony itself is tainted. Some of the
statements reli=ed upon wers madse beforse other investigatory anthoriti=s or
representatives of the prosecutor s office whose testimony was not also
alloer=d to b= impeached by Hr . Araunjo. Reliance on such tainted testimony
vitiates the trial and render: the continued detention of HMr. Araunjo
arbitrary. The fact that Hr. Araujo was subjected to beating and solitary
confinement further points to the arbitrary nature of his detention. The
facts., therefore, suggest that Mr. Araunjo’s detention and wltimate conviction
iz in wiolation of articles 5, 2, 12 and 20 of the Univerzal Declaration of
Human Rights and articles 7, 2, 10, 14, 12 and 21 of the International
Conrenant on Sivil and Political Rights.

10. In the light of the abowve the Working Sroup decides

fa) The arrest of FPernando de aAraunjo and his continued detention apon
conviction are unjustified and are declared to b= arbitrary being in
contravention of articles 5, 2, 12 and 20 of the Univerzal Declaration of
Human Rights, articles 7, 2, 10, 14, 1% and 21 of the International Jovenant
on Ciwvil and Political Rights and Principle 10 of the Body of Principles for
the Protection of A1l Persons: under Any Form of Detention or Imprisonment and
falling within categorises IT and ITIT of the principles applicable in the
consideration of the cases submitted to the Working Group.

tb The Working Sroup decides . furthermore. to transmit the information
concerning the alleged ill-treatment to the Special Rapporteur on the question
of torture.
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11. conzequent upon the decizion of the Working Sroup declaring the detention
of Fernando de Araujo to b= arbitrary, the Working Sroup requests the
Gorernment of the Republ ic of Indonesia to take the necessary steps to remedy
the situation in order to bring it into conformity with the provizions and
principles incorporated in the Universal Declaration of Human Rights and in
the Imternational Qovrenant on Civil and Political Rights.

fAdopted on 29 Septembsar 1332
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DECISTCH Ho. 22,1932 (kRrhikhR)

Commanication addressed to the Govermment of EHheanmar on
10 December 1232 .

concermning: Win Tin, Tin Htut, Haing Faing, Fhin mHaung Thein.
Hin Z=ya, YWe Hooon, Hyo Hhyint Hyein and Sein Hlaing, on the cne hand,
and the Union of eyammar, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with appreciation the infomation forwarded by
the Govrermment concerned in respect of the cases: in question within 20 days of
the transmittal of the letter by the Working Sroup.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made the Working Gromp welcomes the
cooperation of the Govrermment of EHhranmar. The Working Sroup transmitted the
reply pronrided by the Govermment to the source bmt, to date, the latter has
not provided the Working Group with its comments. The Working Sroup bel isvres
that it iz in a position to take a decision on the facts and circumstances of
the caszes, in the context of the allegations made and the responsse of the
Gonrermment thereto.

5. It was alleged in the communication from the source, a sunmary of which
Wwas transmitted to the Gonrermment . that

fa) Win Tin, born in 1220, a writer and journalist,. resident of
Lanmdaw Tosmship, Yangon, was reportedly arrested without a warrant
on 4 July 1223 in Yangon by agents of the Directorate of Defence services
Intelligencse (DOEIN . the military intelligence agency. The source alleged
that his arrest was based mainly on his work with Aung fan Sun Eyi in
connection with her party, the FLD: non-violent strateqy. <n 2 october 12243
he was reportedly sentenced to thres years hard labour under section 216 of
the Penal <ode by the Military Tribunal at Insein Sentral Prison, where he was
detainsd. Hr. Win Tin was reportedly in a very serious state of health and
on 1% Hovrember 1522 the Chaiimman of the Working Sroup addressed an urgent
app=al to the Sovermment of Myammar on hiz behalf.

tb Tin Htut, abouat &0 years old, resident at Hingal artaungnyant
Towmship, Yangon, was reportedly arrested without a warrant betwesn the end of
Honrember and the beginning of December 1330 at his home by agents of the DDST.
Hr. Tin Htut was an elected member of parl iament for Eirme-1 constitusncy and
a memb=r of the FLD Central CJommittes. It was alleged that hiz arrest stemmed
from his actiwvities in the HLD. It was believed that he was accuszed of taking
part in anti-govrermment activities and of conspiring to form a provrizicomal
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gonrernment . He was reportedly sentenced to 20 years impriscomment for high
treason by the Hilitary Tribunal in Yangon., He was said to b= detainsed at
Inzein Prison.

ad] Haing Haing, resident of Pazundaung Towmship, Yangon, wWas
reportedly arrested without a warrant betwesn ootober and Decemb=r 1220 at
Yangon by agents of the DDSI. MMr. Haing Haing was an elected memb=r of the
parliament for Pazundaung constituency and membsr of the HLO. He was
reportedly accused of having attended a "secret mesting with nine other HLD
candidates" which was held in his homse, after which "seven HLO candidates
went to Handalay" for discussion abomt "matters relating to the formation of a
parallel govrernment in Handalay", and also of having "attended ancther secret
mesting" at which he and a number of other FLOD membars of parl iament
"dizcussed the arrangement to form a govermment in the jungle on the bhorder".
He was reportedly sentenced to 10 years® imprisomment for misprision by the
Hil itary Tribunal in Yangon., He was said to b= held at Insein Prison.

oy Fhin maung Thein, an elected member of parliament from Fhin So-1
constituency and a member of the HLO, was reportedly arrested without a
warrant betwessn ctober and Decembar 1220 at YWangon by DDST agents. He was
reportedly accused of attending a govermment mesting in late Sfeptembsr 1230 at
which "formation of a provisional govrermment" was discussed. It was reported
that the HWilitary Tribuanal sentenced him to 20 years in prison for high
treason. He was said to b= detained at Insein prison.

(= HMin Zeya {(alias hung Hin, alias fung Pary . born in 1352, a final
year law student, resident of Eyaukhkhon Ward, Yankin, Yangon, was reportedly
arrested at his home without a warrant on 14 August 1223 by DDST agents .

Hr. Min Zeya was the Chairman of the A1l BPumma Pederation of Sftudent:s Union
(HRFETY - (Ma-Ka-Tha) . After having deliversed a spe=ch in Harch 1522 the
Gorernment reportedly arrested him several times during that ye=ar. Each time
he was allegedly interrogated and severely tortured by the militarny

intell igenwce, without being ewver formally charged or tried. After his arrest
he was reportedly first held in a military intelligence detention centre,

Yas Fyi Al=e, in Yangon, where he was allegedly badly tortured by DOET agents.
Hr. Min Zeya was reportedly accuzed of having contacts with student groups on
the border and soliciting money from foreign embassziss. The Military Tribunal
in Imzein Priszon reportedly sentenced him to eight years® imprisonment with
hard laboury. He was reportedly detained at Insein Prison whers he was said to
b= h=ld in a solitary confinement c=ll.

it We Htoon, born in 1227, lawyer, resident of Bo Teza Ward, Yangom.,
was reportedly arrested at hizs home without a warrant on 21 July 1923 by DOST
agents. MHr. Ye Htoon took part in the 1322 uprising. After the militarny coup
in 1322, he worhked closely with the student gromps. After his arrest he was
reportedly first taken to the military intell igence headquarters, Yas Fyi aie.
in YWangon, where he was allegedly tortured; later he was sent to Insein Prison
in YWangon whers he was zaid to b= detained. According to the source YWe Htoon
was accused of involwvement in the student moerement in 1522 and of serving as a
lizgizon for a foreign embassy that channelled monsy to that monrement ; he was
alzo accuszed of relaying "falze information" abomt dewvelopments in Burma to
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the Voice of merica, the BBC and to the Panghok-based journal ist
Bertil Lintner. He was reportedly sentenced to nine years’ imprisorment
with hard labomr by the Hilitary Tribunal in Insein Prison, Yangon.

e g Ehro Eyint Hyein, aged 22, a student leader, and Sein Hlaing.
aged 25, a leader of the Thon Yaung Chai‘s organization, residents of
Pazrundaung Toemship and fangroung Towmship, Yangon, respectively, were
reportedly arrested without a warrant at Yangon on 12 Septemb=r 1230
and % Septemb=r 1230, respectively, by DDST agents. According to the source,
a covermment newspaper reported that byo Hyint Hyein asked a certain Hyan Paw
ireportedly a friend of his) to write satirical posms and then handed them
over to fein Hlaing "to publizh and distribute them so as to organize the
student youths to cause instability in Yangon". Both were reportedly
sentenced on 15 Hovember 1220 to 7 years imprisomment by the Military Tribunal
in YWangon, under the 1350 Emergency Pronrizions fct (5 I for attempting to
"oreate misunderstanding" betwesn the pe=ople and the Defence Sfervices. It was
reported that they were sent to Insein prison after their arrest, but that
their present place of detention was not koo,

th The Government of EHhranmar, which gives different sentences from
thosze indicated by the source in the case of some detainess, states that none
of these persons was detainsed arbitrarily. after perfectly legal actions and
after a proper trial, they were sentenced for having broken the law. They had
in fact incited acts of vioclence with the aim of causing disturbances
throaghout the country. They also contacted insurgent organizations and
obtained weapons and financial assistance from a foreign embassy, which
constitutes an offence.

6. A=z the torking sromp has already had oocasion Lo note in its decision
Ho. 52/1232 relating to the communication concerning Hay Hin - following the
preliminary report of the Sfpecial Rapporteur (B/47/651) - the legislative
pronfizions most frequently cited in connection with the prosecution of

Hemb=rs of Parliament, political leaders, writers, Buddhist monks, etc.. are
section 10 {a) of the ftate Protection Law of 1350 and section &5 (J) of the
Emergency Provisions fct of 1350, which also confer competence on the military
courts. The persons cited in the conmunication, who are sither elected
Hemb=rs of Parl iament or writers, journalists or student leaders, are no
exception since the same legislative provizions as those referred to above,
and in particular section 5 J) of the Emergency Prowvisions Aot, were invohked
against them. The Working Sroup iz thus convinced that, as in the
comminication concerning Fay Hin v, the Govermment of Ehanmar, what is in fact
held against thesse persons is that they have contested the political regime in
pos=r in their country. hAnd there are no reports that in so doing they
engaged in violence or incited wiolencs. It iz therefore apparent that they
were detained solely for having fresly and peacefully exercised their right to
freedom of opinion and expression, a right guarantesd by article 1% of the
Universal Declaration of Human Rights and by article 1% of the International
Conrenant on Sivil and Political Rights.
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7. In the light of the abowve the Working Sroup decides

fa) The detention of Win Tin, Tin Htut, Haing Haing, Fhin Haung Thein,
Hin Zeya, Ye Htoon, Hyo Hheint Hyein and fein Hlaing, is declared to be
arbitrary being in contravention of articles 13 and 20 of the Universal
Declaration of Human Rights and articles 1% and 21 of the International
Conrenant on Civil and Political Rights and falling within category IT of the
principles applicable in the consideration of the cases submitted to the
Borking Sroup.

tb The Working Sroup decides . furthermore. to transmit the information
concerning the alleged torture and ill-treatment to the Special Rapporteur on
the question of torture.

= conzequent upon the decizion of the Working Sroup declaring the detention
of the above-ment ioned persons to be arbitrary, the Working Sroup requests the
Gorernment of Hyanmar to take the necessary steps to remedy the situation in
order to bring it into conformity with the provizions and principles
incorporated in the Universal Declaration of Human Rights and in the
International Sovenant on Civil and Political Rights.

fAdopted on 29 Septembsar 1332
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DECISTCH Ho. 23,1932 (HILGER)

Commanication addressed to the Govermment of the Republic of the
Higer on 22 Febriary 1232,

concermning:  mohamed Moussa, Akoli Dacusl, Hoktar 1 Incha,
flhazzane Dogo, Elias =1 Mahadi, #lhadji Fane, and Rabdouans tohamed, on
the cne hand,. and the Republic of the Higer, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has besn
forwarded by the Govermment concernsed in respect of the cases in question.
Rith the expiry of more than ninety (30 day:s since the transmittal of the
cazes, the Working Group iz left with no option but to procesd to render its
decizion in respect of the cazes of alleged arbitrary detention brought to its

knoeil edgs .
2. tfame text as paragraph 2 of Decisziom Ho. 42,/1a83%2.)

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Higer. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the caszes in
question, especially since the facts and allegations contained in the
comminication have not been challengsed by the Govrermment .

5. It iz reported in the communication from the source that

abomt 100 persons of Tuareg origin, including a namber of children, were
arrested in Higer from 27 to 21 August 1332 and are held in detention in an
unknowm place, without charge or trial, apparently becauze of their ties with
the Tuareg rebsl movement . The detainsess are said to include the followming
persons:  Mohamed Houssa, Hinister of Transport. CJommerce and Tourism
tarrested in Hiamey on 20 Auagust 1322) ; Akoli Daousl . founder and leader of
the Tnion for Democracy and Social Progress (UDES) ; kMoktar =1 Incha, Prefect,
Gorernor, head of the local administration, agadez; Alhassane Dogo, Provincial
Deputy-Prefect ., assistant head of the local adwministration, Arlit;

Elias =l Mahadi, captain in the armed forces; Alhadji Hane, Director of the
Sffice of Tourism, Agadez, and a memb=r of the UDP:S; and Rabdouwans tohamsed, a
teacher. The arrest:s were reportedly mads by membsrs of the amed foreces
after a police inspector was killed on 26 August 1292 by a gromp of armed men
suzpected by the authorities of belonging to the Tuareg rebsl movement .
fwocording to the source, the arrests werse made without a warrant or any other
judicial authorization. The army demanded the release of 20 hostages,
including 14 members of Republican Guard and 2 gendaxrmes,. held in captivity by
the Alr and Azaough Liberation Froont (FLAR) . a Tuareg rebel movement . since
February 1322; according to the source, howewrer, the persons arrested by the
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amed forces from 27 to 21 Augqust 1292 hawve no ti=s with the FLAR and are
b=ing h=ld simply becaunse they belong to the Tuareg ethnic group or are
memb=rs of the TDES opposition political gromp.

6. It iz apparent from the facts as described above that Eohamed Mous:za,
Akoli Dacmesl , Hoktar el Incha, Alhazssane Dogo, Elias =1 Hahadi, Alhadii Hane
and Rabdomane Hobhamed have been detained solely becaunze they belong to the
Tuareg =thnic gromp or because they belong to the UTDPS opposition political
party.

7. In the light of the abowve, the Working Sromp decides:

The detention of tohamed Homssa, Aholi Dacuael . koktar =1 Incha,
#lhazzanse Dogo, Elias =1 Mahadi, Alhadji Kane and Rabdouans EHohamed is
declared to be arbitrary, being in contravention of articles 7. a4, 1% and 20
of the Tniversal Declaration of Human Rights and articles 2. 3 and 13 of the
International Sovenant on Civil and Political Rights, and falling within
categqory IT of the principles applicable in the consideration of the caszes
submitted to the Working GSroup.

= conzequent upon the decizion of the Working Sroup declaring the detention
of the above-ment ioned persons to be arbitrary, the Working Sroup requests the
Gorernment of the Republ ic of the Figer to tahke the necessary steps to remedy
the situation in order to bring it in conformity with the principles and
pronfizions incorporated in the Universal Declaration of Human Rights and in
the Imternational Qovrenant on Civil and Political Rights.

fAdopted on 29 Septembsar 1332
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DECISTOH Ho. 4071942 (DWJIRGUTI)

Commanication addressed to the Govermment of the Republic of
Thibouti on 22 Febriary 1232,

concerning: Ali Aref Bourhan dand 12 other persons whose names are

not communicated) . on the one hand, and the Republic of Dfibomti, on the
cother.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods

of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has besn
forwarded by the Sovermment in respect of the case in question. With the
expiry of more than ninety (30 days since the transmittal of its letter, the
Borking sromp is left with no option but to procesd to render its decision in
respect of the caze of alleged arbitrary detention brought to its knowledgs.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Dfibomti. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the casze,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. It iz reported in the communication from the source that Ali Aref
Bourhan, 5% years of age, fomer President of the Council , was arrested in
Ihibomti in January 1931 with abomt 120 other persons. all members of the afar
ethnic group (which is knowm to oppose the Govermment) . MHost of them were
releazed, but ali Aref Bourhan and 10 other person: were held in detention and
charged with subwversion and other crimes that carry the death penalty. In
July 1342, the Security Tribunal of the Republic, declared #li Aref Bourhan
and 12 other accused persons, including four who had been provizionally
releazed, guilty of plotting to overthrow the Govermment of President Hassan
Guled Aptidon and sentenced them to five to 10 years’ imprizcomment, sentences
now be=ing served in the Gabode prison in Dfibouti.  According to the source,
the trial f{attended as an observer by Hr. Diabaura Haroufa, former President
of the Mauritanian Bar Association) was wvitiated by serioms vioclations of
internationally recognized standards relating to the right to a fair hearing.
Thiz was for the following reasons:

The majority of the judges at the trial comsisted of govermment
officials, contrary to the requirement in article 14 of the International
Conrenant on CSivil and Political Rights that the tribunal shomld b=

independent ;
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The court refused to edamine allegations that the accuzed s confessions
had been extracted under torture. Thizs was refused, despite the fact that
doctors appeared in court and testifised that the accuzed persons had been
tortured. Horeowver, physical evidence of the torture was showem to the court .
Th=e judges nons the less declared that the statements made by the accused in
the course of the questioning were adwissible. The court did not suammon the
persons said to b= responsible for torturing the accuzed and confined itself
to the statement by the Prosecutor that torture has never been practised in
Irjibomti.

6. It iz apparent from the facts as described abowve that the trial of

#li Aref Bourhan and 12 other persons by the Security Tribunal of the Republic
contravensd internationally recognized standards relating to the right to a
fair hearing and that non-observance of those prowvisions is such that it
confers on the deprivation of fresdom of the abovre-ment ioned persons an
arbitrary character.

7. In the light of the abowe, the Working Sromp decides the following:

fa) The detention of aAli Aref Bourhan and 12 other persons is declared
to b= arbitrary, being in contravention of articles 5, % and 10 of the
Universal Declaration of Human Rights and articles 7, 2 and 14, paragraphs 1,
2, 2 idr and {=d, of the International Covrenant on Civil and Political Rights,
and falls within category III of the principles applicable in the
consideration of the cases submitted to the group;

tb The Working Sroup fuarther decides to transmit the information
concerning allegations of torture to the Special Rapporteur on the question of
torture.

= conzsequent upon the decizion declaring the detention of Ali Aref Bourhan
and the 12 other persons to be arbitrary, the Working Sroup requests the
Gorernment of the Republ ic of Iibouti to take the neceszary steps to remedy
the situation in order to bring it into conformity with the provizions and
principles contained in the Universal Declaration of Human Rights and in the
International Sovenant on Sivil and Political Rights.

fAdopted on 29 Septembsar 1332
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DECISTCH Ho. 41,1932 (RCRCO00)

Commanication addressed to the Govermment of the Eingdom of Horoooo
on 22 Febriary 1232,

concerning:  Abdesalam Yassin, on the one hand. and the Fingdom of
Horocco, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with appreciation the infomation forwarded by
the Govrermment concerned in respect of the case in question, within 20 days of
the transmittal of the letter by the Working Sroup.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticns made,. the Working Sroup welcomes the
cooperation of the Govrermment of Horooco. The Working Sroup transmitted the
Gorernment ‘s reply to the party making the allegations, which has provided the
Gromp with its comments. The Working Sromp beliewes that it iz in a position
to take a decision on the facts and circumstances of the caze in questiomn,
taking into consideration the allegations made and the Govvermment s reply. as
well as the comments by the source.

5. It emerges from the communication from the source that Abdesalam Yassin,
the founder and spiritual guide of the "al-hAdl fal- Thsan" (Justice and
Charity) Islamic association has been under houze arrest since January 1240,
without being charged. According to the source, many memb=rs of the
association were arrested by the police betwesn Sotober 1922 and Harch 1940;
some were charged with establishing an illegal organization and were
convicted; others were released after questioning. <n 12 January 1320, five
membears of the associations board of directors were arrested in froot of
ibdeszalam Yassin s home in the towm of Sale and were tried in Hay 1330 and
sentenced to two years’ impriszomment . Abdesalam Yassin was placed under house
arrest, apparently az a result of an administrative decizion and, whereas the
five membars of the board of directors hawe served their sentence and are noe
free, Wazsin iz still under house arrest. His wife iz the only person allosed
to stay with him; his daughter iz not alloged to wisit him. In July 1332
thres lawyers laid a complaint against the Minister of the Interior, the
Director of Hational fecurity and the covernor of fale, challenging the
legality of Abdesalam Yassins detention, but according to the source the
courts have not up to now taken any steps in connection with the case. The
souroce explains that the "al-pdl al-Thsan" association has been anthorized as
an Islamic charity organization but not az a political party. The source adds
that abdeszalam Yassin said in 1%2% that the association was opposed to
violence of any Kind and that itz aim was to obtain power by the consent of



ESCH . 4/1294 /27
page 128

the p=ople. The source considers that Abdesalam Yassin was placed under house
arrest for exercizing the right to fresedom of conscience and religion, withoat
rezorting to violencs.

6. In its reply. the covermment of Horoocco points out that the

"p1-8d1 fal-Thsan" hssociation of which hbdesalam Yassin is the founder and
guide, tried to engage in activitie:s centred solely on Islam, in contrawvent ion
of its statutes, as deposited with the courts and the local aunthoriti=s and
under the terms of which the Association showld engage solely in public
activities of a genseral character. Such a practice is, according to the
Gorernment , a threat to public order; since Islam iz, under the Moroocan
Constitution, the religion of the ftate, it do=s not li= with any group to
turn Islam into its ideclogy.

7. Az to the viclation of the fresedom of opinion and expression reported
by the source, which maintains that, in his capacity as a memb=r of an
association, Abdesalam Yassin was doing no more than exercizing that right
peacefully, the Working Sroup considers that it iz insufficiently informed of
the nature of the association’s activities and its objectives to decide on
that point.

= <n the other hand, it comsiders that it is in a position to evaluate

the legal conditions of Abdesalam Yassin s detention. It emphasizes that,
paradoeically, while the conditions under which the five other memb=rs of the
association were arrested, tried and then releazed after serving sentence
ses=m, inasmuch as the source do=:s not raize thizs question, to b= in conformity
with the provrizions concerning the right to a fair hearing, but this does oot
apply to the house arrest of aAbdesalam Yassin:

fa) First, with reference to its Deliberation 01, the Working Srouap
takes the wiew that the conditions of this house arrest can be likened to
detention in that it is carrised ot "in closed premises which the person is
not allowed to leave" (ESCH . 4/1332/24, para. 200 ;

tb fecond, this deprivation of fresdom. which iz purely an
administrative matter ordered by the Executive, is a measure that has been
taken without regard for all or part of the quarantes: of the right of the
person concerned to have his case heard in accordance with the terms of
article 10 of the Universal Declaration of Human Rights and article 14 of the
International Sovenant on Civil and Political Rights. This measure invwolwves
non-obserrance of all or part of the international provizions relating to the
right to a fair trial such that it confers on the deprivation of fresdom an
arbitrary character.

Q. In the light of the abowe, the Working Sromp decides the following:

pbdesalam Yassin‘s homse arrest can be likensed to detention and. as
such, is declared to b= arbitrary. being in contravention of articles 2,
2, 10 and 11 of the Universal Declaration of Human Rights and articles 3
and 14 of the International <ovrenant on <Civil and Political Rights.,
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to which the Eingdom of Horoooo iz a party,. and £falls within category IIT
of the principles applicable in the consideration of the cases submitted

to the Sroup.

10. Cconzsequent upon its decizion declaring the detention of Abdeszalam Yassin
to b= arbitrary, the Working Sromp requests the Govrernment of the Eingdom of
Horooco to take the necessary steps to remedy the situwation in order to bring
it into conformity with the provisions and principles incorporated in the
Universal Declaration of Human Rights and in the International Coerenant on
Zivil and Political Rights.

fAdopted on 29 Septembsar 1332
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DECISTIOH Ho. 42714932 (PERTN

Communication addressed to the covermment of Perl on 2% March 188z,

concermning:  Migusel Fernando Ruiz-Conejo Marquez. on the one hand.
and the Republic of Peru,. on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it, and in order to carry out its task with dizcretiom,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that to date no information has besn
forwarded by the Sowvermment of the Republic of Peru in respect of the case in
question. With the expiry of more than ninety (20 days since the transmittal
of its letter, the Working Sroup iz left with no option but to procesd to
render its decision in respsct of the case of alleged arbitrary detentiom
bromght to it:s knowledgs.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Peru. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the casze,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. The Working Sromp considers that

tay  hocording to the allegations, Higuel Fernando Ruiz-conseio EHErques,
AT agronomist, was arrested by officials of the Anti-Terrorist Department
(DINCOTE) on 12 September 1932 at the home of a friend in Lima. He was held
by DINCLTE for two wesks, after which there was no news of him for 1o days.
Snly on 5 dotober was it learnt that the Hawvy Jourt refrainsed from continuing
the procesdings and transferred them to the Sourt of the Army ITTIrd Judicial
Zone at Arequipa. <n 6 Sotober the family was notified that the accused< s
statement wonild b= taken on 4 Sotober, in other words, two days previously. in
the city of Puno. In this way, the accused s statement was made without the
presence of counsel, which iz required by law. <o 7 october, Ruiz-Conejo Was
sentenced to rigorou: impriscmment for life as a member of fhining Path; at
th=e trial, he had no legal aszistance and no opportunity to present evidence
in hiz oem favour., on 2 october, still in 12592, and in Arequipa,. the lasmer
had the opportunity to sze= the file, However, on 2 actober, the higher comrt,
the Military <omrt, heard the appeal by Ruiz-Conefo against the sentence by
the military examining magistrate in Puno. In wisw of these facts, the
defence counszsel filed an application to wvacate judgement with the Suprems
Comnc il of HMilitary Justice., The application was filed on 10 <ctober.
CGn 12 Gotober the Conneil notified the defence counsel that he wonld be heard
on the following day and would b= able "to speak for 15 minutes, to report
orally on the Isla de fan Lorenzo". The Souncil heard the plea and altered
the conviction of life impriscomment to 20 years® imprisonment ;
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tby The Govermment has not answered the report requested by a letter
dated 2% Harch, for which reason the Working Sromp iz in a position, in
accordance with its methods of work, to decide whether or not the deprivation
of fresdom is of an arbitrary character;

2y The complaint also questicons the ground:s for the convictions by
both the military examining magistrate in Puno, by the Jourt Martial and by
the fupremse Council of HMilitary Justice in Lima, contending that the charge
of b=longing to the fhining Path terrorist group iz inoperative, and
recognizing only a long-standing friendship with a memb=r of that group.
Carlos Imchiustequi, an architect;

idy  The Working sroup will not consider the merits of the accusation,
since the question of whether or not the charge:s are opsrative is a matter
that falls outside its mandate;

=y From the description in subparagraph {ay abowe, which has not
be=n challenged by the cGovermment, it sesms quite obwicns that, in the
circumstances, violations hawve oocurred of the following principles applicable
in the consideration of the cases submitted to the Working Sromp,. which are
set out in annex I to document EAMCH.4/1%32/20 and which were approved in
Commission on Human Rights resclutions 13232/22 and 1332/26:;

fil Denial of the right to b= assisted by counsel
iprinciples 11 {1y and 17 of the Body of Principles for the
Protection of All Persons under any Form of Detention or
Inprisomment) ;

fii) Inabil ity to notify the family promptly of the transfer from
the place of detention (principle 16) ;

fiii) R=fuzal of the right to commanicate with counsel and to
consult him without delay or censorzship (principle 12} ;

Live) Trial bey a tribunal that iz not competent,. since he iz a
civilian, accused not of treason - for which civilians can be
tried under the terms of Decres-Law Ho. 25,653 - but a
different offence, namely belonging to a terrorist group
tart. 14, para. 1, of the Imternational <ovenant on Civil and
FPolitical Rights);

r Lenial of the right to adequate time and facilities to
comminicate with counsel and to preparse the defence jart. 14,
para. 2 by, of the Cowvenant) ;

fwrid Denial of the right to be defended by counsel of his owm
choosing jart. 14, para. 2 (dy, of the Covenant) ;

fwrii) Denial of the right to examine witnesses against him and
present witnesses on hizs own behalf jart. 14, para. 2 e, of
the Jonrenant) .
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6. In the light of the abowe, the Working Sromp decides the following:

The detention of Higuel Fernando Ruiz-Jonejo Herquez is declared to
b= arbitrary. being in contravention of article 10 of the Universal
Declaration of Human Rights and article 14 of the International <ovrenant
on <ivil and Political Rights, to which the Republic of Peru is a party,
and it falls in category IITI of the principles applicable in the
consideration of the cases submitted to the Working Sroup.

7. conssequent upon its decizion declaring the detention of the
abonre-ment ioned person to be arbitrarye, the Working Sroup requests the
Gorernment of Peru to take the necessary steps to remedy the situation in
order to bring it into conformity with the provizions and principles
incorporated in the Universal Declaration of Human Rights and in the
International Sovenant on Sivil and Political Rights.

fAdopted on 29 Septembsar 1332
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DECISTCOH Ho. 45,1932 (STUDARH)

Communication addressed to the sowvermment of the sudan on
24 hprj_'l. laaz.,

concermning:  mohamed Wahaba, mohamed Bashir al-Faki, falah Hassan
faid, abd=l Hamid fli Bashi=s, Abdul Ra‘omf fli Abu Ha‘omf, <mar A1i (1) .
Farcuk fli Zakaria, <mar Ali (20 and abdul Rahman abdulla falin Tout, on
the cne hand,. and the Republic of the fudan, on the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
respect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that till date no infomation

has be=n forwarded by the Sovermment concernsed in respect of the cases in
question. With the expiration of more than ninety (30 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of the sudan. In the absence of
any information from the Govermment . the Working Sroup believes that it i=s in
a position to take a deciszion on the facts and circumstance:s of the cases,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. It was alleged in the communication from the source, a sunmary of which
Wwas transmitted to the Gonrermment . that: mohamed Wahaba, a former civil
serrant, MHohamed Bashir al-Faki, a teacher, falah Hasszan Said. a manager in
private sector, Abdel Hamid Ali BPashis, a politician, Abdul Ra‘omf Al

pbm Waromf, a former civil servant, dmar Ali. a teacher, Paromhk ali Zakaria,
Cmar Ali inot the same as mentionsed abonre) and Hohamed Bashis werse reportedly
arrested in Burri. Bhartomm, between 21 and 27 Decembear 1922, held
incommunicado, without charge or trial and sere said to be still in detention.
A tenth man, Abdul Rahman Abdulla falin Tomt, a buzsinessman,. was reportedly
arrested on 5 January 1232, A1l of them were reportedly memb=rs of the bhanned
Sudan Communist Party. Their place of detention was unknoem, but they were
presumed to b= held =ither in the security headquarters in Fhartoum or in one
of the detention centres run by the security service in Sudan. The detention
of these persons, presumably suspected of being part of an underground nstwork
of communist activists, was alleged to vioclate their rights to fresdom of
expression and fresdom of association.

6. It appears from the facts as described abowe that the detenticon of

the 10 above-mentioned persons iz due solely to the fact that they have fresly
exercizsed their right to fresdom of opinion and expression, a right which is
guarantesd by article 12 of the Univerzal Declaration of Human Rights and by
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article 13 of the International Sovenant on Sivil and Political Rights, and
their right to fresdom of association, guarantesd by article 20 of the
Universal Declaration of Human Rights and by article 22 of the International
Conrenant on Civil and Political Rights. Furthemore, there iz no record that,
in doing so. they used violence or in any way threatensd national security,
public order, or public health or morals, or that they failed to resp=ct the
rights, fresdoms or reputations of others, as provided for by article 23 (2)
of the Tniverszal Declaration of Human Rights and by articles 13 {2, 21

and 22 {2y of the International Sovenant on Civil and Political Rights.

7. In the light of the abowve the Working Sroup decides

The detention of mohamed Wahaba, tchamed Bashir al-Faki.
Zalah Has=zan faid, ibdel Hamid Ali Bashi=s, fdbdul Ra‘omf Ali aAbm Ha‘ouf,
cmar hli {1h . Favouhk #1i Zakaria, <mar Ali {2) and Abdnl Rabman abdulla
falin Tout, is declared to b= arbitrary being in contravention of
articles 2, 1% and 20 of the Universal Declaration of Human Rights and
articles 2, 1% and 22 of the International Sowvenant on Civil and
Political Rights, to which the Republic of the fudan iz a party, and
falling within category IT of the principles applicable in the
consideration of the cases submitted to the Working Sroup.

= conzequent upon the decizion of the Working Sroup declaring the detention
of the above-ment ioned persons to be arbitrary, the Working Sroup requests the
Gorernment of the Sudan to take the neceszary step:s to remedy the situation in
order to bring it into conformity with the provizions and principles
incorporated in the Universal Declaration of Human Rights and in the
International Sovenant on Civil and Political Rights.

fAdopted on 20 Septembsar 1332
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DECISTOH Ho. 4271942 (UNITED STATES OF ARERTCH)

Comminication addressed to the covermment of the United states of
America on ¢ Hovenbs=r 18592 .

concerning:  Humberto Alwvarer Machaln., on the one hand. and the
Tnited state:s of america, on the ocher.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it (== the report of the Working Sromp, ESCH.4/1222/20 and
ESCH . 4/1232/24) and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Sovermment the abonre-ment ioned
comminication received Loy it and found to be adwiszsible, in respect of
allegations of arbitrary detention reported to have oocurred in the country in
quest ion .

2. The Working Sromp notes with appreciation the infomation forwarded by
the Govrermment concerned in respect of the case in question. received with
slight delay - 2 February 19232 - in terms of 20 days pericd from the date of
transmittal of the letter by the Working Sroup.

2. tfame text as paragraph 2 of Decisziom Ho. 42,/1a83%2.)

4, In the light of the allegaticns made,. the Working Sroup welcomes the
coop=ration of the Govrermment of the United states of America. The Working
Gromup bel iswres that it iz in a position to take a decision on the facts and
circumstances of the caze, in the context of the allegation:s madse and the
rezponse of the Govrermment thereto.

5. The Working Sromp considers that

fa) Regarding the facts, there are no substantial differences - which
will in any case be pointed out - betseen the complainant s version and the
version supplised by the Gorermment . Accordingly, the Sroup holds it true that
Dr. Humb=rto Alvarez Hachaln, a doctor of Mexican nationality living in
Hestico, was abducted (the expression uszed by the United states Govrernment and
in the rling of the United States Supreme CJoart) on 2 April 1250 (the
complaint says 7 April) . at his medical office in Guadalajara, MHexico, and
forcibly taken to the United sftates) . Aocording to the complainant, the
persons who seized him were "paid agents of the DER" (Drug Enforcement
Administration, a United ftates Govermment agency to investigate and suppress
drug trafficking) . The Gorermment do=:s not zay who the persons wers. but on
the haziz of the decizions of the Tnited sftartes courts which heard the casze,
reports that "DEA agent:s were responsible for Dr. Advare:s Machaln's abduction,
although they were not personally involyved in it".  According to the
complaint, after being held incommanicado for ower 20 hours and being
Physically and psychologically abmsed - something the Govrernment deni=s - he
was taken by private plans to the border toem of El Paso, Texas, where he was
arrested by DEAR officials.

tb Hor is there any controwversy about the grounds invohked for the
deprivation of fresdom: on 21 January 1330 a United states Pederal Srand Jury
charged Dr. Alvarer Hachaln with taking part in the Kidnapping and murder of
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DEh fp=cial hgent Enrique Camarena falazar in Mexico.  Alvares MHachaln is =said
to hawve administered drugs to Camarena to facilitate his continmed torture and
interrogation. In the opinion of the Srand Jury, these act:s constitute the
crimes of murder, conspiracy to commit and committing wiolent acts in
furtherance of an enterprize engaged in racketesring; conspiracy to kidnap a
federal agent and aiding and abetting the kidnapping of a federal agent. all
of which crimes are coversd by United states federal laws.

ad] When he was brought before the court - the District Court for the
Central District of California (Los Angeles) - to try him on these charges,
flvarer Machain said that his abduction had constituted "outrageous goveerTunsnt
conduct" - an allegation which the District Court refjected - and that the
abduction had bee=n a viclation of the 1972 Extradition Treaty betwes=sn the
United ftates of america and the United Sftates of Hexico. This allegation was
admitted bee the Comrt, which therefore ordersed dlwvare:s Machaln’s release. The
Gorernment of the United ftates appealed to the Hinth Circuit Comrt of
App=al s, which agresd with the District Comrt s findings and ordered
tlvarer Hachaln's repatriation to Mexico.

oy The Govrermment took the matter to the Supreme Court, which,
on 15 June 13432, reversed the decizions of the lower courts and held that
"forcible abduction do=:s not prohibit ... tftrial in a United sStates court for
violation of criminal law".

Thiz mling was adopted by a majority of six judges. with thres
dizzenting opinions.

(= fccordingly. Dr. Alvares Machaln was tried on the charges
menticned in paragraph (b abone. The trial began in Sotober 1932 and he was
acquitted on all counts on 14 December 1332 and releazed to be returnsd to
Mexico; repatriation was confirmed by the complainant in a communicat ion
dated 2 February 1232 .

it In kesping with the methods of work adopted by the Group,. cases are
filed when the person has been released after the Working Sroup has taken up
the casze. "Hevertheles:z, the Working Sromp reserves the right to decide, on a
case-by-case basis, whether or not the deprivation of liberty was arbitrary,
notwithstanding the releasse of the person concerned" (ESCH . 4/1292/24
annes IV, para. 14) .

e g In visewm of the importance of the question of principles
presented by this case, the Working Sromp desms it adwizable to declare
whether or not the deprivation of fresdom of Alvarez Hachaln from 2 April 124&0
to 14 December 1322, i.=. for 227 days. was arbitrary.

th To determine whether or not the deprivation of fresdom is
arbitrary, the Working sroup must baszically weigh up the followming iszsues:

i1 Whether international treaty law govrerning relations betwesn
the United ftates of america and Hexico permits or prohibits the
abduction of one person from the territory of cne coantry to the
territory of ancther, in order for him to b= tried;
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12 If the matter is not rescolved in treaty law, whether
customary international law permits or prohibits abduction of thisz kKind.

It zhould horever be noted that those two issues arise ondy in the
context of acts of abduction of person: accuzed of common crimes and not when
such acts are committed against persons accused of crimes against hamanity, as
accepted by the international commanity .

fil In determining the first iszsue, the Working Sroup has to b=ar in
mind the tetrms of article 21 of the 1363 Vienna CQonvention on the Law of
Treaties, which states that "A treaty zhall b= interpreted in good faith in
accordance with the ordinary meaning to b= given to the terms of the treaty in
their context and in the light of its object and purpose".

k] A treaty is "an international agresment concluded betwesn States in
written form and governsed by international law, whether embodied in a single
instrument or in two or more related instrument:s and whatewver its particular
designation". (Vienna Convention, art. 2, para. 1 a) .}

414 In the absence of a treaty definition of extradition. in kesping
with the principal writers on criminal law (Francesco Antolisei, Hanunal de=
Derecho Penal, p. 102; Lmis JimEne: de Asda, Tratado de Derecho Penal ,
vol . II, p. 2%4; Eugenio Cusllo <aldn, Derecho Penal, vol . I, p. 225;
Giluzepps Haggiorse, Derecho Penal, vwol. I, p. 226) ., it may b= definsed as an act
of international punitive cooperation consisting in the surrender by cne State
to ancther of an accused or convicted person who iz on its territory. to b
tried or to carry out a sentence imposed on hiim.

il fccordingly, an extradition treaty iz an international agresment
concluded betwesn State:s in written form and govrerned by international law,. in
which those ftate:s uandertake to surrender to one ancother, in accordance with
the rile:s agresd on, individuals sought for an offence or subfject to
investigation, for the purposes of carrying out a sentence or an arrest
warrant issused by the judicial authorities of the requesting party. This is
apparent from article 1 of the Europsan CJonvention on Extradition. signed at
Paris on 12 December 1257, article 244 of the Conwention on Private
International Law and article 1 of the 1922 Hontewvides Jonvention on
Extradition.

g The cbject and purpose of an extradition treaty, consequently. is
to requlate the means wherseby the ftates concerned can request and contribute
to international cooperation in trying offences committed by individual = who
are on the territory of ancother Poser, by surrendering them to the State Party
that has been harmed. The "surrender" of the offenders. in other words,
Flacing them in the hands of another ftate, is the key function of this
institution.

Thiz iz rightly ==t out in the Extradition Treaty betwesn Mexico and the
United ftates, when the treaty establizhes that it will make it possible to
coop=rate more closely in the struggle against crime and, to that end,
mutually impronre assistance in extradition matters (preamble) . For this
purpose, it describes the obligations both of the requesting party and the
requested party, the principal obligation being to surrender the persons
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requested; evidence is described jarts. 2, 7. 10, 12 and 12, with an
enumerat ion of extraditable offences, leaving all other offences as
non-extraditable jannes) . This is Hexicos interpretation, as already pointed
ot .

(I Conssequently, it may b2 maintained that the Extradition Treaty doss
not explicitly prohibit abduction, just as it do=s not probhibit somecne being
held under an extradition application from being tortured or exsecuted by the
requested country. Hoeever, it is obwions that this is implicitly prohibited
when the subject matter - cooperation in the struggle against crime by
surrendering offenders - iz regulated in all dimenzions by the treaty in
quest ion .

pbduction is the opposite of surrender. for the basic element of the
former iz the unilateral wish of what should b= the requesting party. whereas
th=e bazic element of the latter iz the decizion of the requested party.

It may therefore be inferred that the object and purpose of the Treaty,
and an analysis of the context, lead to the unquestionable conclusion that
abduction for the purpose of bringing somecns in Mexico or in the
United ftates before a court of the requesting party iz a breach of the
15782 Treaty.

m}] Fuarthermore, both Hexico and the United States are al=so parti=s to
the Convention on Extradition, adopted at the feventh International Sonfersnce
of imerican States, on 26 December 1922, which also stipulates that "Each one
of the signatory sStates in hamony with the stipulations of the present
Convention assumes the obligation of surrendering to any onse of the states
which may mahks the requisition, the persons «who may b= in their territory and
who are accuszed or under sentence", provided certain circumstances are
fulfilled. This, like all the conventions on the subject, iz a comprehens ive
legal text which regqulates the grounds and the procedures for surrendering
wanted persons and it details caszes in which extradition can be denied.
Gborionzly, abduction is prohibited.

The deprivation of fresdom, as a conzsequence of the arrest, is therefore
arbitrary.

k] The foregoing conclusion mahkes it pointless to analyse the
second izsus mentioned in paragraph (hy of this decision. Hevertheless, the
importance of the matter iz such that it nesds to be resclwved.

of course, customary international law, as abundantly shoem by the
Internat ional Human Rights Law Sroup in its submission to the Inter-imerican
Juridical Committes - an organ of the organization of American sStates, is
unquestionably part of the internal law of the United states: of merica and,
therefore, application of such law is compul:zsory for all the courts in that
COUnE Ty .

Ancother baszic principle of international law and of internaticonal
relations iz respect for the territorial sowvereignty of States,. a principle
which, in addition to probhibiting the use of force and intervention by cne
ftate in the affairs of another - include: refraining from committing acts of
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sonrereignty in the territory of another ftate, particularly acts of cosrcion
or judicial inwestigation. In 134% the Imternational Counrt of Justice
declared unlawful "iperaion Retail", in which British nawal weszel: were
seshing evidence in Albanian territorial waters in the Corfu Channsl to
demonstrate the guilt of the Sovermment of Albania in laying mines hit by
Britizsh weszels with loss of life and material damagse. "Between independent
ftates, respect for territorial sovereignty is an essential foundation of
international relations", =said the Court. In the Lotus case (1327) the
Permanent <ourt of Inmternational Justice held that a state "may not exercize
itz poger in any form in the territory of ancother state". What iz more.
interrention by one Powmer in the territory of another is not only a breach of
international law but, in addition, if it is repeated. it may "endanger
international peace and security" (United Hations Security Council , Slaim by
Argentina in the Eichmann case, resolution 122 (13600 .

fmccordingly, with all the more reason it must b2 inferred that the
deprivation of the fresdom of Humberto Alvarer Hachaln iz not justifised in
customary international law.

[ p] There are further considerations. First, the United States never
tried to request the extradition of Alwvarez Hachain or of any of the other
participants. In the casze of Rafasl Caro fuinteros, also abducted, the
District Comrt held that his abduction prevented him from being tried in the
United ftates, and this was confirmed by the Court of Appeals and enforced.
Th=e zame happensed in the case of Reng Hartin Verdugo- Trquides .

In these two cazes, the offender:s were returned to the United states.

Hor did the United States have grounds for doubting the courts in Hesico.
Inde=d, everything indicates that Mexico scrupulouzsly tried, in its courts,
the persons responsible for the death of DEA agent Enrique Camarena and the
Hexican pilot working with him, Alfredo Zavala Avelar, who also died.

Rafa=sl <aro guinteros was sentenced on these counts £to 40 years’ impriscoment .

4] In the casze of Alware: Hachaln, no legal basis whatsosver
can b= found to justify the deprivation of fresdom from the date of the
abduction - 2 April 1230 - until hiz release on 14 December 1332 since this
deprivation of fresdom took place without the orders of any aunthority
whatsosver and, indee=d, both the District Comrt and the Sourt of Appeals
declared it unlawful. In the circumstances, the deprivation of fresdom i= a
breach of article 3 of the Universal Declaration of Human Rights and article 2
of the International Qovrenant on Civil and Political Rights, and principle 2
of the Body of Principles for the Protection of A1l Persons under Any Form of
Detent ion or Imprisonment . Accordingly, the detention iz arbitrarny, falling
within cateogry I of the principles applicable in the consideration of the
cases submitted to the Working Group.

6. In the light of the abowve, the Working Sromp decides:

The detention of Humberto Alwvarez Machain is declared to be
arbitrary. being in contravention of article 2 of the Univerzal
Declaration of Human Rights and article 3 of the Internaticonal Jovenant
on <ivil and Political Rights and principle 2 of the Body of Principles
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adopted by the General Assembly in resolution 42/172, and falling within
category I of the principles applicable in the consideration of cases
submitted to the Working Sroup.

7. Az a consequence of its decision to declare arbitrary the detention of
the person in question, and in view of the fact that Dr. Humberto Alvarex
Hachaln has been released, the Working Sroup requests the Govermment of the
United ftates of America to take the necessary steps to remedy the situation,
in accordance with the provizion:s and principle: embodisd in the Uniwersal
Declaration of Human Rights and in the International Sovenant on Sivil and
Folitical Rights.

fAdopted on 20 Septembsar 1332
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DECISTIOH Ho. 49,/1932 (IAMBTH)

Communication addressed to the covermment of Zambia
on 20 April 18§z,

concermning:  Bwesndo thilengela,. Bonnise Tembo, Beter Lishika,
chriztopher Fhyoka, Wezi HEaunda, <uthbert Hguni, Henry Hamima,
Panji Faunda, Wilfred Wanani az well as Steven koyo, Rabson Chongo.
Stan kutanga, EoFPherson Hbalo, William Banda, Rupiya Banda,
fianda Iukena, on the one hand, and the Republic of Zambia,
con the other.

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Govermment concerned the
abonre-ment ioned communication received by it and found to b= admizsible. in
rezpect of allegations of arbitrary detention reported to have oocurred.

2. The Working Sromp notes with concern that till date no infomation

has be=n forwarded by the Sovermment concernsed in respect of the cases

in question. With the expiration of more than ninety (a0 days of the
transmittal of the letter by the Working Sromp, it iz left with no opticn bat
to procesd to render its decizion in respect of each of the caszes of alleged
arbitrary detention bromght to its knowledge.

2. ifame text as paragraph 2 of Decision Ho. <42/1332) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Zambia., In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the caszes,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. The communication contains the folloming allegations

=] The first seven persons mentioned above, all memb=rs of the
United Hational Independence Party (UHIE) . were arrested betwesn
5 and 7 Harch 123z2;

tb Panji Kaunda, the =ldest son of former President Fenneth Haunda,
was arrested on 14 March 1232 and held in police custody at Chipata, in
Eastern Province, and Wilfred Wanani, UHIF chairman for local govermment and
houzing, was arrested on 12 March;

ad] #ll the persons menticned in the present communication were accused
of plotting with the aim of "making the country ungovernable through an
orchestrated campaign of civil disobedience";

oy They were subsequently held, without formal charge or trial. in
varions police stations around the country, where they were interrogated by
mil itary personnel ;
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(= In the course of these interrogation sessions, two of them,
Cuthbert Hguni and Hentry Famima, were ill-treated on several oocasions;

it The detainses:s may b= presumed to b= held under the so-called
Preservation of Public fecurity Requlations, which provride for indefinite
administrative detention without charge or trial . These regqulations
became applicable following the declaration of a state of emergency on
4 and 2 Harch 1%%2, and its ratification by Parliament on 12 March. Aocording
to the source, the Zambian Comstitution contains several provrizions
quarantesing the right of detainess to hawve their detention reviessd. but in
fact it is the President who makes the final decision to detain a person for
reazons of preserving public security. The courts cannot challenge that
decizion or question the criteria on the basis of which the decision was
taken. Theoretically, the persons concerned may also challenge their
detention by filing habeas corpus applications, but in practice they thersby
run the risk of remaining in detention for a long period - up to four years -
before a riling is given on their application. It should b= noted that,
according to the source, fteven Moo, Rabson Chongo, Stan kitanga,
HcPherson Mbulo, William Banda, Rupiya Banda and fianda Ilukena have been
releasad .

6. It iz apparent from the facts as st out abowe that the persons
concerned by the abowre-ment ioned measures hawe or had been detained =zince
February/Harch 1332 without charge or trial, by virtus of a purely
administrative measure which is in fact within the =sole and excluzive
competence of the Executive, in the person of the President. and without ewver
having had the possibility of challenging the legality of their detention in a
court or exercizing a judicial remedy. The observed absence of the most
elementary quarantes:s of the right to a fair trial, as establizhed by the
relevant articles of the Uniwversal Declaration of Human Rights and the
International Sovenant on Civil and Political Rights, to which Zambia iz a
party, is so serions that it confers an arbitrary character on the detention
mEaznres .

7. Az to the viclation of the right to fresdom of opinion and expression
reported by the source, which considers that as memb=rs of a political

party (UHIF) the person: conoerned were simply exercizing that right in a
peaceful manner, the Working Sromp considers that it has received insufficient
information on the instigators, objectives and characteristics of the civil
dizob=dience campaign which, according to the source, lay at the origin of
their detention.

= In the light of the abowve the Working Sroup decides

fa) The detenticn of Byesndo Hhlengela,. Bonmis Tembo, Peter Lishika,
Christopher Hhyoka, Weii Faunda, Cuthbert Hguni, Henry Famima, Panji Haunda
and Wilfred Wanani is declared to b= arbitrary being in contravent ion of
articles 3, 10 and 11 of the Uniwersal Declaration of Haman Rights and
articles 3 and 14 of the International Jovrenant on Civil and Political Rights,
to which the Republic of Zambia is a party, and falling within category IIT of
the principles applicable in the consideration of the cazes submitted to the
Borking Sroup.
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tb Zince the Working Sroup was informed of the release of Steven oo,
Rabzon Chongo, Stan Ftanga, EcPherson Hbulo, William Banda,. Rupiya Banda and
fianda TMukena, and since it is of the opinion that no sp=cial circumstances
warrant it to consider the nature of the detention of the persons: releaszed,
the Working Sroup, without prejudging the nature of the detention, decides to
file the cazes of the above-mentioned person: in termms of paragraph 14 (a) of
its methods of work.

Q. conzequent upon the decizion of the Working Sroup declaring the detention
of Bweendo Fhilengsla, Bonnise Tembo, Peter Lishika, Christopher EHhayoka,

=i Kaunda, <uthbert Hguni, Henry Kamima, Pangi Faunda and @ilfred Wanani to
b= arbitrary, the Working sromp requests the Govrernment of Zambiz to take the
necessary steps to remedy the situation in order to bring it into conformity
with the provizions and principles incorporated in the Universal Declaration
of Human Rights and in the International Sovenant on Sivil and Political
Right=.

fAdopted on 20 Septembsar 1332
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DECISIOH Ho. 50714932 (PERTN

Communication addressed to the covermment of Perl on 2% March 188z,

concermning:  Josg Gabrisl Pastor Vives, Jaime falinas sedo,
Hanuel Fernando obando falas, Victor Ernesto chando falas, Linis Armando
foriano Horgan, Marco Antonio Zarate Rotta, Enrigque Aquilar del Alcazar,
Arturo Moreno Alcantara, Jorge Ramdn HFoblecilla MHerino, O5sar custavo Hart ines
Uribe-Restrepo, CSsar Alberto CSceres Haro, Hugo Izalas ormero Huapaya and
falvador Carmona Bernasconi, on the ons hand, and the Republic of Pera, on the
other .

1. The Working Sromp on Arbitrary Detention, in accordance with the methods
of work adopted by it and in order to carry out its task with discretion,
objectivity and independence, forwarded to the Sowvermment the abonre-ment ioned
comminication received Loy it and found to be adwiszsible, in respect of
allegations of arbitrary detention reported to have oocurred in the country
in question.

2. The Working Sromp notes with concern that to date no information has besn
forwarded by the Sowvermment in respect of the cases in question. With the
expiry of ninesty (20 days since the transmittal of its letter. the Working
Group iz left with no option bt to procesd to render itz decizion in respect
of the caszes of alleged arbitrary detention brought to its knowledge.

2. ifame text as paragraph 2 of Decisicon 42/1932) .

4, In the light of the allegaticn:s made, the Working Sroup wonld have
welcomed the cooperation of the Sovermment of Peru. In the absence of any
information from the Gorernment, the Working Sromp beliswves that it is in a
position to take a decizion on the facts and circumstances of the caszes,
esp=cially since the facts and allegation:s contained in the communicaticon hawve
not been challenged by the Govrernment .

5. The Working Sromp considers:

=] That according to the allegation,. the persons menticned
abonre, all of them serving or retired military personnsl, were arrested
on 13 Hovrember 1522 in warious parts of the country, accused of taking part in
a mesting held on the previous day, at which they discuszed ways to restore
institutional and democratic order. At the mesting, no agresment whatsoswver
was reached and any future action was ruled ocut. The authorities accuse the
detaine=: of having fomented, among other things, the assassination of the
President of the Republic. It is added that, on 10 Janmary 1932, the
Attorney-ceneral , in the Court Martial Chamber of the Supreme Conancil of
Hil itary Justice, read out the prosecutions request for 15 years® rigoroas
imprizomment for =ach of the detainess except Colonsl C5zar Hartines
Urib-Restrepo, for whom the penalty requested was thres years, plus civil
compenzsation from all of the accused persons totalling a sum equivalent
to 12 million dodlars. It is added that the officers. Zarate, hguilar,
Caceres and Camona were physically and mentally ill-treated in order to get
them to lay the blame on themselwes and on the others. It is contendsd that
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they were held incommunicado for 10 or 15 days and longer, without being told
of the reason for their arrest, and that fal:ze evidence has been used against
t = ;

tb That the Gowvermnment of Peru has not cooperated with the Working
Group in supplying the information requested of it

ad] That the facts alleged by the Govermment . according to the account
by the actual complainants, have not been challenged - except in one case - in
the complaint. The accompanying documents show that a mesting was arranged
for 12 Decemb=r and did take place, but no agresment was reached to carry out
a plan to replace the present Gorernment . The detainess merely deny that
their purposes included the Killing of the President of the Republ ic;

oy That planning armed conspiracy cannot be regarded as legitimate
exercize of the right to fresdom of association, expression or opinicn or
participation in political life, and that it constitutes an offence in all
legiszlations and political systems. Accordingly, the detention cannct be
considered arbitrary under category IT of the principles applicable by the
Borking sromp in the consideration of cases submitted to it, which principles
are st out in paragraph 2 of this decision;

(= That contraventions of the rales of dus process. such as holding
persons incommunicado for pericods of up to more than 15 days, not specifying
the reasons for their detention, or inability to communicate with counsel
during that period constitute viclations of the rules of dus process of law
and that such contrawentions make the deprivation of fresdom, during the
first 15 days. arbitrary;

it That the allegations of torture must b2 transmitted to the
Sp=cial Rapportenr of the Commission on Human Rights on the question of
torture.

6. In the light of the abowve, the Working Sromp decides:

=1 The detention of Jos& Gabriel Pastor Wiwes, Jaime falinas fedo,
Hannuel Fernando dbando falas, Wictor Ernesto cbando falas, Linis Armando
foriano Horgan, Marco Antonio Zarate Rotta, Enrigque Aquilar del Alcazar,
Arturo Moreno Alcantara, Jorge Ramdn HFoblecilla MHerino, O5sar custavo Hart ines
Uribe-Restrepo, CSsar Alberto CSceres Haro, Hugo Izalas ormero Huapaya and
falvador Carmona Bernasconi, during the first 15 days is arbitrary and falls
within category IIT of the principles applicable in the consideration of the
cases submitted to the Working Group. As to detention since that date, the
Borking sromp do=:s not have sufficient information from the Govrernment or from
the source to decide whether or not the detention is arbitrary;

tb The Working Sroup al=so decides to transmit the information on the
presumed ill-treatment to the Special Rapporteunr on the question of torture.

fAdopted on 20 Septembar 1532
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Annes ITT

DECISTON o ChRESES QOF RERCRTEDLY RELEASED DETATIHEES
AHD LIST <OF SUCH PERSGHES

In the course of its consideration of some of the caszes of alleged
arbitrary detention which it transmitted to Sovermments, the Working Sroup
was informed, =ither by the Govrermment concerned or by the source of the
allegation, and in some cases by both, that the personis) concernsed was (wers)
no longer in detention.

Paragraph 14 iJay of its methods of work states that the Working Srouap, in
th=e light of the information examined during its investigation. shall take one
of the following decisions:

"¢ay If the person has been released, for whatever reason, since
the Working sromp took up the case, the casze iz filed; nevertheless, the
Working Sroup reserves the right to decide, on a case-by-case basis,
whether or not the deprivation of liberty was arbitrary, notwithstanding
the releaze of the person concernsd".

The folloming list comtains the cases of persons who are reportedly no
longer in detention and regarding whom the Working sromp, after having
examined the available information, iz of the opinion that no special
circumstances warrant the sroup to consider the nature of their detenticomn.

The Working Sroup, without prejudging the nature of the detention, therefore
decides to file their cases, in the terms of paragraph 14 {a) of its methods
of work. (The names of the persons listed below are preceded by the number of
the decizion regarding them, by order of its adoption by the Working Sroup,
and the country concerned.)

Decizion Ho., 6/195%2 (Tunisia): Bechir E=:zid.
Decizion Ho, 7719592 (Cameroon) @ John Fru Hdi.
Decision Mo, 15,/124%2 (Wit Ham) : Hguyen Fhac Chinh (se= alzo annex IT,

Decision Ho. 15/19932) .

Decision Ho. 1871832 {Mugoslavial: fanije 3ashi.

Decizion Mo, 24,1232 (Philippines): Pep= Sora.

Decizion Mo, 27,1232 (faudi Arabia): Haji Jasib al-Tuhaifa.

Decizion Ho., 446,/1292 (Wit Ham): Hguyen Si Binh, Im Yan Thanh., Hguyen Thanh
Cac, Thong Hinh Phuoo, Le Hoang Lam, Le Hoang MMai, Ha Hat, Hguyen Yan Dnoo,
Ly Thanh Tong, Hguyen £i Tinh, tran Thi Be fan, Lam Thien Thu, Hguyen £i
Linh &4., Hguyen £i Linh B., Pham Yan Thuc, Fguyen Tam and Fguyen H. <an.
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Decision Ho. 4771832 (Egypt): Abdul Hamid Adil Masah,. Thomas Hartin,
Brian Eckheart, Richard Imgan and Robert Cunningham .

Decizion Ho., 43,/12%2 (Zambia): Steven MHoyo, Rabson Chongo, Stan Hatanga,
HcPherson Mbulo, William Banda, Rupiya Banda and fianda Ilukena (se= al:=o
annest IT, Decision Ho. 43/19432) .

Decizion Ho, 56719592 (Costa Rica): Leonard Charles Zrndic and Jana Les
Whyman Zrmic.
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AnnesL IV

LIET OF PERSCGHS WHOSE RELEASE WAE HOTIFIED BY THE GOVERNMEHTS
CONCERNED FPOLLAOWMTIHG THE ADOETIGH BY THE WOREFIHNG SROUER OF A
DECIS TGN QOHCERNIHG THESE PERSGHS

paf the person:s who may have been released after the Working Sroup adopted a
decizion concerning them, only the release of the following was notifised to
the Working Sroup by the Govermments concerned. )

Decizion Ho., 4/1332 (Malawi): Martia Hachipisa Hanthali, Goodluck ehango
tor Dan Hhango) .

Decizion Ho., 5/15%%2 (&2udan) @ Yous:sif Hus:sein Ibrahim.

Decizion Mo, 27,/12%2 (fudan): Ahmed Gsman Siraj .

Decizion Ho. 45,1232 (Ethiopia): Haile-Gabriel Dagne, Fidane-Hariam Tades:ze.

Decizion Ho., 43,/1332 (Lao People’s Democratic Republic) @ Patrick Ehamphan
Pradith {(or Ehamphanh Padit) .

Decizion Mo, 15,1292 (Wit Ham): Do Hgoo Long. With regard to the case of
Hoguyen <hu, the Govrermment, in its communication dated 2 Decembear 1332,
affirms that he has newver been arrested or detained.

Decizsion Ho. 21/1942 (Morocco) @ Hombir Amacmi.
Decision Ho. 2271832 (Higeria): Femi Falana.
Decizion Mo, 27,1292 (Philippines): Dioscoro Pendar, FPermin omiaman.

tfitnation at the beginning of Hovenbsr 12492 )
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hnmest
ETATISTICE
poonvering the pericd from January to Decembsr 1352, The
figures given in parentheses are the corresponding
figures from last y=ar s report)

I. ChEES OF DETEHNTICH IN WHICH THE WOREING GROUE ADCGETED A DECISTOH
RESARDIHG THEIR ARBITRARY CR HOT ARBITRARY CHARRACTER

. <Caszes of detention declared arbitrary

Female Male Total

1. Cazes of detention declared arbitrary
falling within category I {including
2 cases of persons who were releaszed) 1 5 6 (27

2. Cazes of detention declared arbitrary
falling within category IT {including
7 cases of persons who were releaszed) 10 107 117 (=22

2. Cazes of detention declared arbitrary
falling within category ITII Jincluding
5 cases of persons who were releaszed) - 21 21 (13

4, Cazes of detention declared arbitrary
falling within categorises I, IT and III - 1 1 -3

5. Cazes of detention declared arbitrary
falling within categorises IT and III
tincluding 5 cases of persons who were
released, and 1 who died in detenticn) 2 24 26 (14)

Total number of cases of detention declared arbitrary 1z 212 221 33
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B. <aszes of detention declared not arbitrary
Female kale Total
- 1 1 11
IT. CASES WHICH THE WIREFEIHG SROUER DEZCITDED To FILE

i cazes filed because of the person‘s release, in

which the Working Sroup desmed therse were no

special circumstances requiring it to consider

the character of the detention (s== anne ITIT) 7 21 22 {147
B. Cazes filed for lack of sufficient information 2 2 11 {12
Total of cases filed 1o 23 49 (125}

ITT. ChEES PENDIHG

i Cazes which the Working Sroup decided to ke=sp

pending for further information - 5 5 02
B. Cazes transmitted to Govermments in which the

Working Sroup has not yet taken any decision q 45 54 (152}
Total of cases pending E 50 53 (162}

Total of cases dealt with by the Working Sroup during
the pericd Jamuary to Decembsr 12232 235 (282




